
  

A joint publication of the Legal Practitioners’ Fidelity Fund and the Legal Practitioners Indemnity Insurance Fund NPC 
(A Non Profit Company, Registration No. 93/03588/08)

RISKALERT
NOVEMBER  2022 NO 5/2022

RISK MANAGEMENT COLUMN

Legal Practitioners Indemnity Insurance Fund: Thomas Harban, 
General Manager, 1256 Heuwel Avenue, Centurion 0127• PO Box 
12189, Die Hoewes 0163 • Docex 24, Centurion • Tel: 012 622 3900 
Website: www.lpiif.co.za • Twitter handle: @LPIIFZA

Prescription Alert, 2nd Floor, Waalburg Building, 28 Wale Street, 
Cape Town 8001 • PO Box 3062, Cape Town, 8000, South Africa, 
Docex 149  • Tel: (021) 422 2830 • Fax: (021) 422 2990
E-mail: alert@aiif.co.za • Website: www.lpiif.co.za

Legal Practitioners’ Fidelity Fund, 5th Floor, Waalburg Building,
28 Wale Street, Cape Town 8001 • PO Box 3062, Cape Town, 8000, 
South Africa, Docex 154 •  Tel: (021) 424 5351 •  Fax: (021) 423 4819
E-mail: attorneys@fidfund.co.za •  Website: www.fidfund.co.za

DISCLAIMER
Please note that the Risk Alert Bulletin is intended to provide  
general information to legal practitioners and its contents are not 
intended as legal advice. 

IN THIS EDITION

Thomas Harban, 
Editor  

and General Manager
LPIIF, Centurion

Email: thomas.harban@lpiif.co.za 
Telephone: (012) 622 3928 or 

010 501 0723  

RISK MANAGEMENT COLUMN

  Sans satis scientia lex, legalis praxis est periculosum:  
    Iinsufficient legal knowledge is risky for  
    practitioners             1
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Sans satis scientia lex, legalis praxis 
est periculosum: Insufficient legal 
knowledge is risky for practitioners

In the practice of law, the 
core is about providing 
specialised knowledge and 

services to clients. This ar-
ticle aims to examine some 
of the risks flowing from in-
competence in the law. The 
structure of the article is to 
first give a broad outline of 
the risk. The second section 
looks at what the Legal Prac-
tice Act 28 of 2014 (the LPA) 
and the Code of Conduct is-
sued in terms of that legisla-
tion prescribe in relation to 
competence. The third sec-
tion examines how compe-
tence has been dealt with in 
some decided cases. Lastly, I 
make some risk management 
suggestions for practitioners 
to consider. 

The risk outlined

A lack of knowledge of the 
law is a significant risk for 
legal practitioners. A legal 
practitioner with inadequate 
knowledge of the law in the 
field in which their firm prac-
tises will not meet the re-
quired standard of care, skill 
and diligence expected of le-
gal practitioners. A rudimen-
tary knowledge of the law 

is fertile ground for errors 
or omissions to materialise. 
Legal practitioners will be 
well advised to keep abreast 
of developments in all areas 
of law in which they prac-
tise and to implement regu-
lar training sessions for all 
staff in their firms. If a firm 
fails to constantly update its 
knowledge of the law, it runs 
the risk of not being able to 
provide contemporary ex-
pertise and that does not en-
sure value for its clients.
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Most legal practitioners in South 
Africa are competent in their re-
spective areas of practise and 
provide a high standard of ser-
vice to their clients. Such firms 
are lauded for the manner in 
which they conduct their prac-
tices and for the time and effort 
spent honing their expertise in 
the areas of law in which they 
practise. This is evident, inter 
alia, from an analysis of the un-
derlying reasons for the breach-
es that ultimately result in claims 
notified to the Legal Practitioners 
Indemnity Insurance Fund NPC 
(LPIIF). On an annual basis, a rel-
atively small number of claims 
arise from a lack of adequate 
legal knowledge. This is, howev-
er, a risk that requires ongoing 
attention. Not all professional 
indemnity claims arise from a 
lack of legal knowledge. This ar-
ticle is aimed at raising aware-
ness of the risks for those legal 
practitioners who have not yet 
discovered the value of investing 
in measures to ensure that they 
have the requisite knowledge of 
the law in their respective areas 
of practice.

Remember the maxim ignoran-
tia juris non excusat? (I stretch 
that maxim from criminal law 
to civil law of liability merely to 
illustrate a point.) Fortunately 
for those suffering damages be-
cause of incorrect legal advice, 
the legal practitioners concerned 
will not be able to argue an ig-
norance of the law to escape li-
ability, and the ignorance of the 
law on the part of such legal 
practitioners will be the causa 

for liability, rather than an excu-
satio to avoid it. Also consider 
the embarrassment, and conse-
quent damage to your reputa-
tion, of having been found to be 
incompetent or lacking adequate 
knowledge about the law in the 
area in which you have accepted 
a mandate and held yourself out 
as an expert. An opponent who 
realises that their legal knowl-
edge on a subject is superior to 
yours may have the propensity 
to gloat, at your expense (justifi-
ably, perhaps).

While this articles focuses on the 
risk of professional indemnity 
claims flowing from incompetence 
of legal practitioners, the topic 
has wider implications, including 
compliance and operational risks. 
Consider, for example, the conse-
quences of not knowing and ap-
plying the law in the conduct of 
your legal practice as an entity. 
Do you know what your obliga-
tions are in respect of legislation 
such as the LPA, the Protection 
of Personal Information Act 4 of 
2013, the Cybercrimes Act 19 of 
2020, the Financial Intelligence 
Centre Act 38 of 2001 or even the 
Contingency Fees Act 66 of 1997? 
Are you aware of the consequenc-
es that flow from non-compliance 
with any of these statutes? Have 
you, and everyone else in your 
firm, undergone training on all 
the laws applicable to your prac-
tice? Do you have a training pro-
gram in place for updates on the 
law or professional ethics? Com-
petence and compliance must be 
at the root of every function car-
ried out in a law firm.

Over the years, the LPIIF has 
made substantial resources avail-
able to the legal profession aimed 
at educating members of the pro-
fession on how to avoid the com-
mon errors that result in claims. 
A wide range of topics have been 
covered in the education initia-
tives, ranging from partnership 
agreements, agreeing/accepting 
and documenting the mandate, 
risks to look out for in clients, 
prescription, cyber risks, un-
der-settlement of matters, per-
sonal stressors and how to close-
off a mandate when the instruc-
tion has been carried out. The un-
derlying reasons for claims have 
also been examined by looking 
at the common errors made in 
legal practices that ultimately re-
sult in those claims. All these risk 
management suggestions will be 
ineffective if there is a dearth of 
technical legal skills in the firm. 

A particular concern was raised 
for me this year while conduct-
ing risk management training 
sessions when it became appar-
ent that some candidates did not 
know what the ethical duties of 
attorneys are. Participants strug-
gled with basic concepts such 
as the doctrine of stare decisis, 
knowledge of substantive and 
procedural law in some cases. 
Some participants admitted that 
they were unable to conduct legal 
research or to write legal opin-
ions. Unfortunately, for some 
people, reading the law is some-
thing that was last done while 
at university. This stems partly 
from an inability to undertake 
quality legal research as is evi-
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dent in the reliance on general 
search engines such as Google 
or Wikipedia to purportedly find 
technical legal information on 
questions of law. The internet 
can potentially be as dangerous 
as it may be useful. There are no 
guarantees that the information 
that pops up after your Google 
search will be accurate, current 
material or even have been writ-
ten by someone with formal le-
gal training in South African law. 
It is evident that not all firms 
have formal training programs in 
place. The likelihood of the prac-
titioners concerned facing claims 
or disciplinary action in future is 
very high, while the probability 
of such practitioners conducting 
successful, sustainable practices 
is low. Some of these challenges 
may be addressed with the imple-
mentation of the “high standards 
of legal education and training, 
and compulsory post-qualifica-
tion professional development” 
referred to in section 5 (h) of 
the LPA. Many other professions 
already have a system of com-
pulsory post-qualification pro-
fessional development in place 
which they refer to as continuous 
professional development (CPD).

It will be noted from the claim 
statistics published by the LPIIF 
that incorrect application of the 
law and the rendering of incor-
rect legal advice, respectively, 
are some of the common errors 
made by legal practitioners. 
Many of the other errors and 
omissions that ultimately result 
in claims can also be linked to a 
lack of competence. 

While some claims result from 
bona fide mistakes made in le-
gal practices, many claims result 
from circumstances where the 
practitioners concerned took on 
mandates that they did not have 
the necessary competence to ex-
ecute or simply got the applica-
ble legal principles wrong. 

The sausage factory mentality 
that has creeped into some firms 
exacerbates this problem. For 
example, it can be noted from 
the information provided to the 
LPIIF by firms dealing with Road 
Accident Fund (RAF) claims that 
a tick-box approach is applied 
in some practices to deciding on 
the documents to be submitted, 
sometimes irrelevant precedents 
are used repeatedly and there is 
no regard for updates in legis-
lation or the applicable legisla-
tion or any other applicable legal 
principles. Poorly drafted docu-
ments are a common occurrence 
and what is pleaded may have no 
relevance at all to the facts (or the 
applicable law) pertaining to the 
matter at hand. The fact that the 
matters result in professional in-
demnity claims against the prac-
tices concerned is thus unsur-
prising. The LPIIF often also sees 
poorly drafted pleadings from 
the legal representatives acting 
for plaintiffs in professional in-
demnity claims. An inability to 
frame a sustainable cause of ac-
tion or inadequate knowledge on 
the legal principles in respect of 
professional indemnity claims is 
commonplace. This is one of the 
reasons that professional indem-
nity claims take a long time to be 

finalised and also why some of 
the firms initially instructed by a 
plaintiff to pursue a claim against 
another firm subsequently face 
claims themselves from their 
erstwhile clients. Considering 
the poor quality of some of the 
work produced by certain legal 
practitioners, it is unsurprising 
that they may be unflatteringly 
referred to with by expressions 
such as “a claim waiting to hap-
pen” or even as “walking claims”.

There are numerous reported 
cases where non-compliance 
with, or an incorrect application 
of, the Contingency Fees Act has 
been highlighted. There are also 
many applications to strike-off 
or suspend legal practitioners 
where it can be gleaned from the 
underlying circumstances that 
there was a lack of knowledge 
and that the root of the problem 
lies in a lack of competence. 

Prescription remains one of the 
main risks faced by the legal prac-
titioners. This is evident from 
the consistently high number 
and value of prescription related 
claims notified to the LPIIF. This 
is the case despite the consider-
able amount of time spent focus-
ing on this risk and suggesting 
measures that firms can imple-
ment to mitigate the likelihood 
of it occurring. Applying this to 
the present topic, it is concerning 
that many of the practices which 
have had prescription related 
claims display inadequate knowl-
edge on the law relating to pre-
scription. Adequate knowledge of 
the legal principles (the law and 
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how it applies to the facts before 
them) which determine when pre-
scription commences running, is 
suspended or interrupted is often 
lacking on the part of some of the 
practitioners concerned. The lack 
of adequate knowledge on this 
important legal principle results 
in these firms not being armed 
with the legal arguments to over-
come a special plea of prescrip-
tion in circumstances where such 
a special plea could be success-
fully challenged. Such firms also 
run the risk of blissfully trotting 
along oblivious of the imminent 
risks that they face. The proverb 
“where ignorance is bliss, ‘tis fol-
ly to be wise” springs to mind.

Cybercrime related claims can 
similarly be avoided if the legal 
prescripts relating to payments 
(see rule 54.13) are applied con-
sistently.

For more information see:

•	 The information on prescrip-
tion available under the risk 
management section of the 
LPIIF website (www.lpiif.co.
za) and in the Practice Man-
agement column of De Rebus 
(www.derebus.org.za) 

•	 DC Harms SC, Procedural 
Timetables and Prescription 
Periods (LexisNexis, 2017)

•	 MM Loubser, Extinctive Pre-
scription (Second Edition) 
(Juta, 2019)

•	 “The importance of the in-
house compliance function 
in a law firm”, De Rebus, Sep-
tember 2019, and

•	 “Written records of instruc-
tions: meeting the regulatory 
requirements” in the August 
2021 edition of the Bulletin

•	 “Until a claim do us part: Does 
your partnership agreement 
address the event of a claim 
against the firm?”, De Rebus, 
October 2017

The LPA

The purpose of the LPA is to, 
inter alia, promote the public’s 
interest (s 3(d)) and to create a 
framework for the “development 
and maintenance of appropriate 
professional and ethical norms 
and standards for the rendering 
of legal services by legal practi-
tioners” (s 3 (g) (i)). 

The Code of Conduct for all le-
gal practitioners, candidate legal 
practitioners and juristic entities 
issued in the terms of the LPA 
(the Code) prescribes that: 

“3. Legal practitioners, candidate 
legal practitioners and juristic 
entities shall-

3.1 maintain the highest stan-
dards of honesty and integrity;

…

3.11 use their best efforts to car-
ry out work in a competent and 
timely manner and not take on 
work which they do not reason-
ably believe they will be able to 
carry out in that manner;

…

3.13 remain reasonably abreast 
of legal developments, applica-
ble laws and regulations, legal 

theory and the common law, 
and legal practice in the field in 
which they practice;

18. Specific provisions relating 
to the conduct of attorneys

An attorney shall-

…

18.14 perform professional 
work or work of a kind common-
ly performed by an attorney with 
such degree of skill, care and 
attention, or of such quality or 
standard, as may reasonably be 
expected of an attorney;” 

The provisions that I have quoted 
are aligned with the principles of 
liability of attorneys developed 
by the courts (see below). Time 
will tell whether an enterprising 
litigant will also plead a breach 
of the LPA, the rules and the 
Code as a basis for liability on 
the part of a legal practitioner.

A failure by a legal practitioner 
to either:

•	 carry out work in a competent 
and timely manner; 

•	 remain abreast of legal de-
velopments, and the various 
legal principles applicable to 
their area of practice; or

•	 perform work at the standard 
and quality and with the de-
gree of care, skill and atten-
tion reasonably expected of 
an attorney

exposes that practitioner to regu-
latory action by the Legal Practice 
Council and may simultaneously 
serve as the basis for a profes-
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sional indemnity claim against 
such practitioner. 

It is particularly concerning that a 
substantial number of legal prac-
titioners with whom I have inter-
acted on some of the training 
platforms have not even read the 
LPA. Several legal practitioners 
persisted, in 2022, in referring 
to the repealed Attorneys Act 53 
of 1979, though four years have 
already elapsed since the LPA 
came into effect on 1 November 
2018. This is exacerbated by the 
failure by the legal practitioners 
concerned to read the LPA which 
is the primary legislation regu-
lating the profession. This can 
only be described as egregious. 
Remember that claims arising 
from legal services carried out in 
violation of the LPA or the rules 
issued in terms of that Act are 
excluded from the LPIIF Master 
Policy (clause 16 (t)).

Practitioners can have regard to:

•	 Bernard Wessels, The Legal 
Profession in South Africa: 
History, Liability and Regula-
tion (Juta, 2021), and

•	 P Ellis, AT Lamey and L Kil-
bourn, The South African Le-
gal Practitioner: A commen-
tary on the Legal Practice Act 
(LexisNexis, 2021)

Lessons learned from decided 
cases

Chapter 4 of the book by Bernard 
Wessels sets out an in-depth anal-
ysis of the contractual liability of 
legal practitioners and the delict-
ual liability of legal practitioners 

is covered in chapter 5 of that 
instructive and scholarly work. 
That book is highly recommend-
ed for all legal practitioners.

For current purposes, I will re-
strict the focus to a selection of 
cases where the competence of 
the legal practitioners concerned 
was raised. It is not practically 
possible in an article of this na-
ture to give a detailed analysis of 
all decided cases on this subject. 
I also do not conduct a detailed 
analysis of incompetence as a 
form of negligence or the duty 
of care (if the cause of action is 
based in delict) or a breach of the 
mandate (in the event that the 
case is pleaded in contract). It is 
hoped that the general principles 
gleaned from the highlighted cas-
es will become apparent for the 
reader. Readers are also urged to 
have regard to the various cases 
referred to as they provide im-
portant lessons on what is expect-
ed of legal practitioners. These 
can be used in internal training 
sessions in firms and for the de-
velopment of internal measurers 
to prevent claims. The facts of 
many of the cases are interest-
ing and the “war stories” docu-
mented in the cases can make for 
instructive case studies in your 
training material.

In the often-cited passage from 
Van Der Spuy v Pillans 1875 
Buch 133, De Villiers CJ stated 
the following:

“I do not dispute that an attor-
ney is liable for negligence and 
want of skill. Every attorney is 

supposed to be reasonably profi-
cient in his [or her] calling, and if 
he [or she] does not bestow suf-
ficient care and attention in the 
conduct of business entrusted 
to him [or her], he [or she] is lia-
ble; and where this is proved the 
court will give damages against 
him [or her].” (at 135) 

Knowledge of the law will en-
hance proficiency, while signifi-
cantly mitigating the risk of lia-
bility for negligence and the lack 
of skill referred to by De Villiers 
CJ. 

Mlenzana v Goodrick and Frank-
lin 2012 (2) SA 433 (FB) is a case 
arising from circumstances 
where the plaintiff had instruct-
ed to the defendant to pursue a 
loss of support claim against the 
RAF. The plaintiff’s husband had 
been killed in a motor vehicle 
accident. The defendant did not 
pursue the claim timeously re-
sulting in the prescription of the 
plaintiff’s claim against the RAF. 
The plaintiff then instituted a 
professional indemnity claim 
against the defendant. The fol-
lowing findings by Rampai J are 
relevant for present purposes:

•	 a failure by the defendant 
to, “as knowledgeable practi-
tioners often do”, perform a 
rough calculation of the quan-
tum of the compensation in or-
der to lodge the claim timeous-
ly [at 71];

•	 the “clear misconception of the 
law” by the attorney, Ms Smith, 
dealing with the matter in the 
defendant’s office [at 72];
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•	 the failure by Ms Smith to ap-
ply for copies of the full birth 
certificates of the plaintiff’s 
minor children herself as a 
“knowledgeable, skillful and 
diligent attorney” would have 
done in the circumstances 
and that “on account of poor 
knowledge, skill and care, Ms 
Smith made such onerous 
demands on her client that 
would probably have discour-
aged and frustrated even a 
very prudent and cooperative 
client.” [at 79];

•	 the considerable time taken 
by Ms Smith to realise that 
she had the necessary infor-
mation in her possession to 
pursue the matter timeously, 
but she repeatedly wrote to 
her client asking for [at 81];

•	 that an “ordinary competent 
attorney, with a proper per-
ception of the importance of 
the claim to her client” would 
have written to the police 
(before the end of the month 
in which she was initially in-
structed) requesting copies of 
the accident report, accident 
plan and witness statement 
[at 79];

•	 the defendant “did not take 
reasonable steps, not only 
to obtain the information 
[Ms Smith] believed she re-
quired, but this is very im-
portant, also to exercise the 
skill, knowledge and dili-
gence expected of an aver-
age attorney. As a result of 
such disturbingly shocking 
lack of skill, knowledge, dil-

igence and care she failed 
to appreciate the value of 
information her client had 
supplied almost three years 
before the expiry date of the 
prescription period.” [at 92]

•	 “I have to say, and it is not 
pleasant saying it at all, that 
the plain truth about this 
whole problem was not Ms 
Smith’s own making. She was 
admitted as an attorney in 
2003 and on 2 October 2003 
she was given a huge responsi-
bility to run not only the MVA 
department of the defendant 
but also the conveyancing 
department. She was a virtu-
al novice in the legal profes-
sion at the time. She was put 
in the deep end and left all by 
herself to navigate the stormy 
waters of the deep ocean. She 
was not at all equipped to do 
such intricate work. Her le-
gal knowledge was still very 
limited. Since then she hard-
ly ever attended a MVA sem-
inar. Yet she regarded herself 
as an expert in the field. Her 
evidence was that a two-day 
practical training course she 
was compelled to attend as 
a candidate attorney was the 
only meaningful training she 
ever received. That, in brief, 
explained why the plaintiff’s 
claim prescribed” [at 93]; and

•	 “Since Ms Smith failed to exer-
cise the skill, knowledge and 
diligence expected of an aver-
age attorney, she acted neg-
ligently and her negligence 
made the defendant liable to 

the plaintiff. In my view the 
defendant neglected to lodge 
the plaintiff’s claim. Its omis-
sion was due to the fact that 
its representative did not 
have the requisite degree of 
knowledge, skill and diligence 
which, as an attorney, she was 
supposed to have” [at 101].

The Mlenzana judgment is es-
sential reading material for all 
firms conducting personal inju-
ry claims. The numerous lessons 
to be learnt from that judgment 
include the need to know the 
law applicable to your mandate, 
meaningfully engaging with in-
formation provided by a client, 
the dangers of procrastination, 
lack of adequate training for 
staff, the need for effective su-
pervision supervision of all staff 
(professional and support staff), 
managing workloads and the 
dangers of throwing staff into 
the proverbial deep end, with-
out support. Expecting staff in 
the firm to simply “get on with 
it” when these lessons have not 
been applied is fertile ground for 
errors to occur that will result in 
liability on the part of the firm.

Judgments on this subject are 
replete with unflattering com-
ments about the competence (or 
lack thereof) of the legal practi-
tioners concerned. Some rather 
interesting cases that readers 
can have regard to are:

•	 Law Society of the Cape of 
Good Hope v C 1985 (1) SA 
754 (C) where the evidence in 
an application to have the at-
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torney’s name struck from the 
roll for misconduct disclosed 
a “fairly brief career of blun-
dering incompetence in book-
keeping” rather than a “sys-
tematic course of rascality”;

•	 Lushaba v MEC for Health, 
Gauteng 2015 (3) SA 616 (GJ) 
where the state employees 
were held personally respon-
sible for a portion of the costs 
due to their degree of incom-
petence and indifference. An 
appeal against that order was 
successful in MEC for Health, 
Gauteng v Lushaba 2017 (1) 
SA 106 (CC);

•	 Viljoen v Schumann VD Heev-
er & Slabbert Attorneys 2015 
JDR 0123 (GP) where the court 
stated that “[in] order to suc-
ceed with his claim for breach 
of mandate the plaintiff was 
required to prove the mandate 
and its terms, a breach of the 
mandate, usually in the form 
of a negligent failure on the 
part of the attorney to exer-
cise the skill, adequate knowl-
edge and diligence expected of 
a legal practitioner, a reason-
able likelihood of success in 
the proceedings to have been 
instituted and damages within 
the contemplation of parties 
when the mandate was con-
cluded’ [at 5]. The court went 
on to state that “[it] is incon-
ceivable that an attorney could 
expect to adduce evidence that 
he did not contemplate harm 
arising from his incompetence 
in the present circumstances’ 
[at 12];

•	 Ramonyai v LP Molope 
Attorneys 2014 JDR 0772 
(GSJ)

•	 Fourie v Van der Spuy and De 
Jongh Inc. and Others 2020 (1) 
SA 560 (GP) (30 August 2019)

•	 Jurgens and Another v 
Volschenk (4067/18) [2019] 
ZAECPEHC 41 (27 June 2019) 
(unreported)

•	 Slomowitz v Kok 1983 (1) SA 
130 (AD)

•	 Mazibuko v Singer 1979 (3) SA 
258 (W)

•	 Margalit v Standard Bank of 
South Africa Ltd and Another 
2013 (2) SA 466 (SCA)

•	 Hirschowitz Flionis v Bartlett 
and Another 2006 (3) SA 575 
(SCA) ;  and

•	 Du Preez and Others v Zwieg-
ers 2008 (4) SA 627 (SCA).

The following resources also 
contain useful information for 
internal staff training materials:

•	 The risk management docu-
ments available on the LPIIF 
website 

•	 The articles published in the 
Practice Management column 
of De Rebus 

•	 Marius van Staden, “The Con-
veyancer’s Mandate”, in the 
May 2015 edition of the Bulle-
tin and

•	 Michelle van Eck, “A frame-
work for professional duties 
and the liability of legal prac-
titioners in the payment of 

trust monies”, 2020 TSAR 846

•	 Chapter 8 of the book by Ber-
nard Wessels dealing with 
personal cost orders against 
legal practitioners

•	 IH Hoffman, Lewis and Ky-
rou’s Handy Hints on Legal 
Practice: Second South African 
Edition (LexisNexis, 2011), and 

•	 Kevin William Gibson, Legal 
Malpractice Avoidance Guide 
(2014)

The competence of legal repre-
sentatives has also been raised 
in several criminal cases. The 
subject is commonly raised in an 
appeal where the accused asserts 
that his or her fundamental right 
to a fair trial was compromised 
due to the inadequate handling 
of the matter by the legal repre-
sentative. Regard can be had, for 
example, to the following cases 
where this was considered by the 
courts:

•	 S v Tshepo Mbungi 2011 JDR 
0811 (GNP)

•	 Ramonyathi v S (A470/2014) 
[2014] ZAGPPHC 915 (23 Oc-
tober 2014), and

•	 Odhiambo v Regional Court 
Magistrate, Stellenbosch and 
Another (11054/2019) [2019] 
ZAWCHC 109; 2020 (1) SACR 
266 (WCC) (27 August 2019)

Readers can also have regard to 
the following publications:

•	 Peet M Bekker, “The right to 
legal representation, includ-
ing effective assistance, for an 
accused in the criminal jus-
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tice system of South Africa”, 
XXXVII CILSA 2004, p173

•	 WH Hulburt, “Incompetent 
Service and Professional Re-
sponsibility”, Alberta Law Re-
view (1980), Vol XVIII, No. 2, p 
145;

Risk management suggestions

•	 Invest in training for your-
self and everyone else in your 
firm. Many institutions offer 
informative training sessions 
that provide real value to le-
gal practitioners. Having said 
that, not everyone who holds 
themselves out as an expert 
on a particular subject in fact 
has the claimed expertise. Be-
ware of marketing gimmicks 
clothed as expert training ses-
sions. Do some research and 
only use accredited institu-
tions and those with a verifi-
able training history. If you go 
into a training session having 
done some background read-
ing on a topic you will extract 
more value and are more like-
ly to spot imposters. 

•	 Training is particularly im-
portant for new members 
of your team, irrespective 
of their level of experience. 
Even a seasoned practitioner 
can benefit from a refresher 
course where new skills can be 
learnt and the benefits of the 
years of experience, in turn, 
shared with less experienced 
staff. Senior practitioners par-
ticipating in the training ses-
sions will also go a long way 
to getting buy-in from less ex-
perienced staff members.

•	 Only accept instructions in 
matters where you are confi-
dent that the matter falls with-
in your knowledge and capac-
ity. If not, refer the client to 
another legal practitioner who 
has specialist knowledge and 
experience in that area of le-
gal practice.

•	 Do not follow advise from 
counsel or any other expert 
blindly. Do not serve as a mere 
postbox between counsel and 
the client. Give meaningful, 
knowledgeable input on the 
matter at all times. Apply a 
degree of professional skepti-
cism where necessary.

•	 Do not simply “wing it” hop-
ing that by some stroke of 
luck you will succeed in legal 
practice with a rudimentary 
knowledge of the law.

•	 Remember the Proverb “A lit-
tle knowledge is dangerous” 
and abide by it.

•	 The internet can be your 
friend, but also your enemy.

•	 Subscribe to legal research 
websites and platforms run 
by experts and only use those 
to conduct legal research.

•	 Information and Technolo-
gy systems are useful for en-
hancing efficiency but are not 
a substitute for diligence and 
competence.

•	 Develop a tradition of reading 
law and legal developments. 
Publications such as De Rebus 
and the Bulletin are a useful 
starting point. Get into the 

habit of reading judgments 
and legislative updates. Sub-
scribe to the various products 
and platforms that provide le-
gal updates. 

•	 The implementation of the 
compulsory post-qualifica-
tion professional develop-
ment system provided for in 
the LPA will go a long way to 
address the risks highlighted 
in this article.

•	 All stakeholders have a re-
sponsibility to address the 
risks highlighted above, fail-
ing which other entities and 
professions will continue 
making inroads into the do-
main of legal practitioners.

•	 The LPIIF provides risk man-
agement training for practic-
es at no cost. Email Risk.Que-
ries@lpiif.co.za to arrange a 
training session for your firm. 
The training will address the 
specific areas of practice con-
ducted by your firm. If there 
is a specific area of law on 
which you require training, in-
dicate that in your email and 
the training will be tailored to 
suit your needs.

•	 Take heed of the maxim igno-
rantia iuris nocet: not know-
ing the law is harmful


