COMMENTS BY THE LAW SOCIETY OF SOUTH AFRICA (LSSA)
ON THE SOUTH AFRICAN LANGUAGES BILL (B 23-2011)

The first President of the democratic Republic of South Africa, Mr Nelson Mandela, was quoted
in the Sunday Times of 25 April 2004 as follows: “..we are extremely proud that the new
Constitution asserts equality among South Africa’s languages, and that, for the first time, the
languages particularly of the Khoi, Nama and San communities will receive the attention they

deserve, after years of being trampled upon in the most humiliating and degrading manner...”

The question can be asked whether the South African Languages Bill (the Bill) takes the
remark of former President Mandela and the provisions of the Constitution into consideration.
These comments reflect an attempt to assist the Portfolio Committee to comply with its
constitutional obligations. The South African Languages Act (SALA) can serve as a foundation
with the building blocks being on the tongues of the speakers. However, the political will

reflected by the collective voice in Parliament, carries a heavy responsibility.

This is not an exhaustive memorandum and refers only to certain aspects of the draft Bill.

In these comments, it is necessary to consider the reason the Constitution, 1996 makes
provisions for a Languages Act, and what role such legislation should play in a multilingual
South Africa.

Background

Section 6 of the Constitution is part of its founding sections and is not subject to the limitations
clause, being Section 36, with regard to civil and human rights. Any limitation must thus be
found in Section 6 itself, for instance, Section 6(3)(a) and Section 6(3)(b) (which is not relevant
in the light of the fact that the Bill is written only for National Government's use of the official
languages). A further qualification is found in the second sentence of Section 6(4) of the
Constitution.

In evaluating the said Bill, it is also necessary to take cognizance of the Pan South African
Language Board (PANSALB) as a “creature” of the Constitution in regard to the language
dispensation in South Africa. The creation clause is found in Section 6(5) of the Constitution,
which was given flesh in the PANSALB Act 59 of 1995, as amended by Act 10 of 1999. For



2

purposes of these comments, the role of the PANSALB — with regard to its function as set out

in Section 6(5) — is of paramount importance. The PANSALB not only has the obligation to
promote and create conditions for the development and use of all official languages, but also to
promote and ensure respect for all languages commonly used by communities in South Africa.
It is thus the watchdog of Section 6 in the constitutional sphere. That is also the reason why
Section 8(1)(a) of the PANSALB Act requires the PANSALB to be consulted with regard to any
language-related legislation. In this regard, it is noted that the Department of Arts and Culture
states in the accompanying memorandum that the PANSALB was consulted. It is, however,
uncertain as to whether proper consultation has taken place. If not, the Bill may be legally and
constitutionally attacked on that basis alone. The Department of Arts and Culture is advised to
consult properly with the PANSALB in this regard. We submit that a lack of co-ordination
between the proposed National Language Unit and the PANSALB could render the Bill

defective.

The question arises as to whether this Bill creates and sets a judicial framework to transform
the South African language dispensation pre-1994 into an inclusive language dispensation,
with respect for all eleven official languages. In this regard, it is necessary to refer to the
annexed article by a previous Co-Chairperson of the LSSA, Dr W Seriti, (now Judge Seriti) in
the November 1994 edition of De Rebus, entitled “Can a Provincial Legislature use only One of
the Official Languages?” with specific reference to the heading “The Past” on page 49. In the
light of the said article and taking into consideration what is currently transpiring with regard to
formerly marginalised languages, the allegation may be made that these languages are
presently in a worse situation than in the apartheid era. Contrary to the constitutional

dispensation, English has become the only de facto official language of South Africa.

In keeping with the principle of constitutionalism, it can be stated that the proposed South
African Languages Act (SALA) is a welcome “last born” child of the Constitution, after the birth

of the Promotion of Administrative Justice Act (PAJA), the Promotion of Equality and
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Prevention of Unfair Discrimination Act (PEPUDA), the Promotion of Access to Information

Act (PAIA) and the Labour Relations Act, being so-called allies of the Constitution.

With regard to the importance of subsidiary constitutional legislation, we wish to quote from
Professor LM du Plessis’ paper delivered at Potchefstroom on 29 October 2010, entitled “The
Status and Role of Legislation in South Africa as a Constitutional Democracy”™: “....There is a
special relationship between the Constitution and this kind of legislation with consequences for
the interpretation and application of both, irrespective of whether the subsidiary legislation was
passed pursuant to an obligatory or permissive constitutional authorisation or of a legislature’s

own accord...

First, a litigant taking action because of an alleged infringement of a constitutional right (or

rights) to which a subsidiary statute gives more concrete effect, cannot circumvent the statute

“by attempting to rely directly on the constitutional right”.1 This is a straightforward instance of

what | call adjudicative subsidiarity, commensurate with the following dictum of Kentridge AJ in

Sv Mhlungu:2 ‘I would lay it down as a general principle that where it is possible to decide any
case, civil or criminal, without reaching a constitutional issue, that is the course which should

be followed.’

Second, the provisions of a subsidiary constitutional statute must, like any other statute, be
construed to promote the spirit, purport and objects of both the Bill of Rights, and the specific

constitutional provision(s) to which more concrete effect is given.  The said provisions may

MEC for Education: KwaZulu Natal and Others v Pillay and Others 2008 (2) BCLR 99
(CC); 2008 (1) SA 474 (CC). Cfalso South African National Defence Union v Minister of
Defence and Others 2007 (8) BCLR 863 (CC); 2007 (5) SA 400 (CC) par 51.

1995 (7) BCLR 793 (CC), 1995 (3) SA 867 (CC) par 59.
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also not be allowed to decrease the protection that a constitutional right affords or to infringe

any other constitutional right.3

A subsidiary constitutional statute may, in the third place, “extend protection beyond what is

conferred by” the constitutional provisions to which it is subsidiary.4

From the discussion above, it is abundantly clear that subsidiary constitutional legislation
enjoys a considerable status and has a very special role to play in the fulfilment of crucial

constitutional objectives. It is therefore an indispensible ally of the Constitution.”

The purpose of the SALA should thus be to rectify the marginalisation of some of the official
languages well into the new South Africa, as well as during the colonial and apartheid eras. In
regard to the latter two eras, it is necessary to remind the reader that on 5 July 1822, the
Anglicisation of the Dutch-speaking Cape was imperialistically carried out through the
Somerset-laws, which lead to inter alia the Great Trek. Furthermore, the events of 16 June
1976 were caused largely by the “imperialistic’ decision to use Afrikaans as a language of

tuition in the so-called Bantu education system.

Consideration should be given to the question whether the proposed Act should not only
comply with Section 6(4) of the Constitution, but also be seen and promulgated as an Act in
terms of sub-section 9(2) of the Constitution; that is, to advance and protect languages
marginalised by unfair discrimination during the past 15 years.

Department of Land Affairs and Others v Goedgelegen Tropical Fruits (Pty) Ltd 2007
10 BCLR 1027 (CC) par 53 per Moseneke DCJ; 2007 6 SA 199 (CC).

MEC for Education: KwaZulu Natal and Others v Pillay and Others 2008 (2) BCLR 99
(CC); 2008 (1) SA 474 (CC) par 43.



7.

5

It can be stated that the Bill is merely a framework and does not purport to specify rights and

obligations properly. The core words are “the regulation and monitoring of the use of official

languages” as stated in the object. To repeat the relevant sections and phrases of the
language clause, with specific emphasis, constitutes only judicial deference (The practice of
courts to defer or leave decision regarding technically complex or socio-politically contentious
questions that arise in the review process to the other branches of government). With regard to
the Bill, the technical and contentious issues that Section 6(4) of the Constitution requires to be
requlated, are deferred to a “national language policy” which, we submit, is in contravention of
Section 6(4). The monitoring process is left to the same author, thus the judge in its own case

(judex in rem suam). The Bill lacks clarity in respect of the “how question”:

Where can one find the answer as to how the National Government has regulated its use of all
official languages in this Act?
Where can one find the answer as to how the National Government has monitored its use of all

official languages in this Act?

A repetition of the constitutional clauses and an umbrella framework do not comply with the

compulsory “must” of sub-section 6(4).

We are of the view that the Bill, as presently framed, does not provide clear guidelines for
policy makers in the application of the multilingual dispensation contemplated in the

Constitution.

The Bill does not provide objective criteria or guidelines against which the language policy of
the National Government may be tested. We submit that this is a material omission. This was
clearly not the intention of the constitutional writers when they required a compulsory legislative

framework, which can be determined by the courts of law.
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Although South Africa, with its eleven official languages, may be regarded as sui generis, we

submit that a comparison between different countries’ language dispensations, for instance
Belgium, Ethiopia, Spain, India, Canada, etc. should have been undertaken. We do not intend
to elaborate on this, but some of the principles used in those jurisdictions are dealt with below.
It is also relevant to refer to Articles 18 and 19 of the Charter for African Cultural Renaissance,
as adopted in Khartoum, Sudan on 24 January 2006, which is quoted below. Although the
Government of South Africa has not yet, to our knowledge, signed or ratified the Charter, it

should have forceful persuasive weight in the light of Section 39(1)(b) of the Constitution:

“Article 18:

African states recognise the need to develop African languages in order to ensure their cultural
advancement, and acceleration of their economic and social development. To this end, they

should endeavour to formulate and implement appropriate national language policies.

Article 19:

African states should prepare and implement reforms for the introduction of African languages
into the education curriculum. To this end, each State should extend the use of African
languages taking into consideration the requirements of social cohesion and technological
progress, as well as regional and African integration.”

It is also noteworthy that the United Nations Educational Scientific and Cultural Organisation
(UNESCO) is currently attending to a project with regard to the development of the usage of
African languages as official languages in Africa, instead of colonial languages. The African
research of renowned Professor Kwezi Prah in regard to the usage of mother-tongue education

in Africa, underlines the development and need for the usage of the own vernacular.
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An extract from the book Language, Minorities and Human Rights by Professor Fernand de
Varennes, who is currently regarded as one of the best language-rights specialists in the world,
with the heading “Preference for a ‘Neutral’ Lingua Franca” (pages 108 to 112), is attached.

The extract also contains an informative quote with regard to the administration of justice.

The principles adapted in various jurisdictions in dealing with language disputes and competing
linguistic demands, are the principles of territoriality and personality. These principles should
have been used in the process of making the application of the Act more practical. The Bill is
silent as to how, when, which and on what basis official languages will be used. The aforesaid
two principles should be used in combination, namely, for the protection on geographical basis

and, where this is not possible, the personality principle.

The obligation on Government to comply with the constitutional requirement, notwithstanding
the fact that funds may be limited, has been clearly and unequivocally stated in Lourens v
President of the RSA and others (49807/09) 2010 ZAGPPHC 19 (16 March 2010) which
echoed the Constitutional Court’s views in the matter of Minister of Health v Treatment Action
Campaign 2002(5) SA 72 (CC): “[E]ven simple declaratory orders against government or
organs of state can affect their policy and may well have budgetary implications. Government is
constitutionally bound to give effect to such orders whether or not they affect its policy and has

to find the resources to do so.”

A report on the implementation cost of the South African Languages Act, 2003, the
predecessor of the proposed SALA, was compiled by Emzantsi Associates: “Costing the Draft
Language Policy and Plan for South Africa”. The report is available from the Department of Arts

and Culture.

The Constitution acknowledges the various levels of development of the eleven official

languages and in this regard Section 6(2) is specific. A distinction should be made between the
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various levels of functions of official languages and the point must be emphasized that, if

National Government does not use an official language, it undermines its officiality, as it is a
well-established principle that languages that are not used as official languages, lose esteem
and value. A progressive developmental strategy within a specific timeframe (target dates) to
develop the formerly marginalised languages, should be enacted in order to avoid arbitrary

policies, which can be changed at will.

We also suggest that the term “Government purposes” be defined in the Bill as “any execution
of a discretion, power or function to rule/govern on a horizontal and vertical level based on a

legislative framework by a governmental official”.

“Government purposes” is a term which is only used in sub-section 6(3)(a) of the Constitution
and does not form part of the extent of language usage which is to be regulated and monitored
by National Government in terms of sub-section 6(4). This confusion probably led to the limited
nature of the proposed SALA with regard to the language rights and obligations of citizens
towards National Government. In this regard, we submit that the reference to the term
“‘government purposes” in Section 4 of the Bill, limits the scope too much, as “government
purposes” is a limitation factor in sub-section 6(3)(a) of the Constitution, and the second
sentence of sub-section 6(4) confers a wider obligation on National Government, as all official
languages must enjoy parity of esteem and be treated equitably.  Thus, it does not only refer
to “government purposes” but also other usage, for instance, directly with the public. The
different approaches in Sections 6(3)(a) and 6(4) of the Constitution should be amplified in the
Bill.

With regard to Section 4, it is submitted that the Department of Arts and Culture incorrectly
relies on the “national language policy framework” of 2003 as the national language policy
contemplated herein. The Rule of Law requires that the Minister of Arts and Culture should

comply with Section 6(4) before or on 15 March 2012. This entails not only the passing of
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legislative measures, being the SALA (including the Regulations - which naturally fall within

the scope of the legislative measures), but also the other measures. These measures would
include the national language policy. (This is a clear case where the judiciary did not prescribe
to the Executive what is to be done, but merely to comply with the constitutional requirements.)
To give the Minister of Arts and Culture a further eighteen months or more after the
promulgation of this Act to finalize a national language policy, is in contravention of the order in
the Lourens, supra and undermines the Rule of Law. Parliament cannot pass legislation that is

in direct conflict with a court order.

A national language policy for national governmental purposes, requires only two official

languages in terms of sub-section 6(3)(a) of the Constitution. The Bill under consideration,
which should promote multilingualism, relies on this minimum requirement,, but disregards the
fact stated in paragraph 14 above. The reference to Section 6(2) in the second sentence of
Section 6(4) and incorporating it and the obligation in terms of Section 6(2), makes it
abundantly clear that National Government should work towards a policy for more rather than

fewer languages. The Bill fails to regulate specifically in this regard.

Furthermore, Section 4, in terms of which a generic national language policy is required for all
government departments, is also of concern. Although many departments may not need a
specialised language policy, some of the departments, for instance the Department of
Education (for both Higher and Basic Education) and more specifically the Department of

Justice and Constitutional Development, would require a language policy.

It is our proposal that the language demography of the country should be taken into account in
respect of the National Government’s official language policy. This should include guidelines in
the Bill denoting that National Government departments in “geographical language areas”
should use the languages in that area. It is so that the provincial governments must also enact

their separate language legislation in terms of sub-section 6(4) of the Constitution. The
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provincial language Acts could be used as a guideline for the National Government to use

specific languages in the specific areas. Provision should also be made that the appointment
of personnel and the delivery of proper services in accordance with Section 195 of the
Constitution, can be best carried out in the language of the people and, in this sense, of the
area. These principles should be inserted in Section 4 in order to avoid arbitrary decisions by
the National Government in contravention of the letter and spirit of Section 6 of the

Constitution.

With regard to Section 12 of the Bill, “Intergovernmental forums on official language use”, it is
submitted that provision should also be made for coordination between National Government
and the provinces. The proposed forum is the best-suited vehicle to facilitate such coordination,
to avoid unnecessary duplication and to promote the saving of scarce resources. It is
suggested that it should also include the PANSALB.

It is also suggested that a timetable or roadmap for the implementation should be prepared by
the National Language Unit in terms of Section 5, which should be included in the Act or at
least in the Regulations. The political will to implement the new language dispensation within a
reasonable time period should be detailed by legislative measures. It should be noted that the
South African Languages Act should have been finalised in terms of Section 6(4), read with
item 21 of Schedule 6 of the Constitution, before November 1998, being 18 months after it
came into effect on 4 February 1997. The Constitutional Court interprets the term “reasonable

time” normally to be 18 months.

From a legal point of view, the lack of enforcement measures in the Bill is a serious defect. In
terms of Section 10 of the Bill, the Minister of Arts and Culture has to take the complaint to
Cabinet after the National Language Unit has requested him to do so. This is an extraordinary
way of enacting enforcement of failure to implement a policy. It may stem from the Canadian

example, where the Language Commissioner reports to Parliament. However, it must be taken
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into account that Canada has huge resources whereas our Department of Arts and

Culture’s has a limited budget. In any event, the Cabinet member responsible for language
policy should, as part of his duties, do just that. If a member of the public feels that the
National Government does not respect his/her language rights, he/she can approach the Court
only through an application to compel (mandamus). This is a costly exercise and requires the

services of specialised lawyers.

In the consumer arena, it is suggested that a Language Ombud or a Commissioner of Official
Languages (as in Canada) or a Language Tribunal, such as the tribunal in terms of the
Consumer Protection Act, should be considered. The field of language rights is a very
specialised one and known to only a few legal experts, most of them overseas. The
development of skills and jurisprudence in regard to language rights, more so in the light of the
challenge to make a success of a dispensation with eleven official languages, requires an easy
and accessible complaints and enforcement mechanism. The average citizen should be able
to file his/her complaint and enforce his/her rights without incurring legal costs. To state that a
“‘complaints mechanism” must be provided in a policy, as is set out in Section 4(2)(f) of the Bill,
is a dereliction of the requirement to ‘regulate” in terms of Section 6(4) of the Constitution.
Without this, this proposed Act could be the source of many High Court battles, which is not in
the interests of the Department of Arts and Culture or the State. Scarce resources should be
used rather to develop the languages in a coordinated way. The complaints mechanism and
the resolution of complaints are much-needed aspects, which should be developed through this
Act.

Language in the legal sphere
It must be emphasised that language is not part of adjudication, but that it is the vehicle

through which adjudication takes place and is communicated. The judicial system is

functioning on a so-called substratum. The current policy of the Constitutional Court and the
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majority of courts to adjudicate only in English, is contrary to Section 6 of the Constitution. It

is submitted that the judiciary has adapted a pragmatic approach, being an “unconstitutional
practice” separate from the Constitution. Many arguments can be raised, but the publication
and communication policy of the Department of Justice and Constitutional Development (as a
driving vehicle for justice in the country) may be regarded as contravening Section 6 of the
Constitution.  In defence of the Department of Justice and Constitutional Development,
however, it must be noted that there are some pilot projects to enhance the use of formerly
marginalised languages. This initiative must be welcomed. If the Constitutional Court or any

court uses only one official language, it places itself above the Constitution.

The difference between language as substratum and the adjudication should be inserted in the
Bill.  Guidelines should be included to address this contentious issue. Many arguments in
regard to the development level of the various official languages and whether they have the

capacity to be used, can be raised.

The argument that a group that speaks a specific language, chooses not to use its language,
for instance in court, is at this stage unconstitutional and a constitutional amendment will be

required to formally effect a waiver of these rights.

Transformation of the judiciary should not be seen as a barrier to the use of a specific official
language. Consideration could be given to the appointment of judges with a specific language
proficiency in a specific geographical area. In terms of Rules 37 and 25 of the High Court and
Magistrates’ Courts rules respectively, the language to be used in the courts can be
determined and allocated to such judges. The allocation of judges and magistrates can then
be done in order to expedite trials without the need for translators and interpreters. Access to
affordable justice is supported by such a policy. Guidelines for the Judicial Service

Commission and the Magistrates’ Commission regarding appointments in respect of specific
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geographical areas in relation to language must be a requirement for new appointments.
This should be inserted in the Bill.

The development of a legal vocabulary in respect of languages other than English, is already
progressing with regard to Criminal Law and the Law of Evidence. These languages can
develop, and access to justice promoted, only through the expeditious finalisation of court
matters, when the complainant, prosecutor, defendant and magistrate (preferably the attorney
too, who should learn at least one African language for the region in which he/she intends to
practise), use their local language. The court’s rolls will be shortened. These guidelines should
be inserted in the Bill in regard to the judiciary. The development of tribal courts and the
recording of their decisions in their own languages, the recording of lower, and later also,

higher court decisions in other languages, should be promoted.

At present, many judgments that repeat old principles are reported. A panel should be
established to scrutinize “reportable” judgments to determine which cases should be translated
into official languages, either in whole or in part, to promote parity of esteem and equitable

treatment of the official languages.

It is noteworthy to mention that, as soon as the Legal Practice Bill comes into force, the legal
fraternity will be obliged to transform its language policy to bring it in line with the Constitution
and the SALA. The minimum requirement, as is stipulated in Section 6(3)(a) of the Constitution
and which is also carried through in the SALA, will be applicable to legal services in the current
formulation of the SALA.

The chapter on the Administration of Justice in the Canadian Language Act of 1988, being
Sections 14 to 20, is attached and can be used as a point of departure. The Canadian
language dispute developed over a long period of time. These rights can be adjusted and

adapted within a South African context. The example from Switzerland may also be useful.
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Municipalities

In the light of the failure of municipalities to comply with subsection 6(3)(b) of the Constitution, it
would have been beneficial to have a law compelling municipalities to adopt a language policy
within a specified time period. This would render the proposed SALA truly a South African

Languages Bill because it would have an impact on people at grass-roots level.

Parliament: Publication of Legislation

In terms of Rule 220 of the Joint Rules of Parliament, a Bill introduced in Parliament must be in
one of the official languages. That becomes the “official text”. That text must be translated
into at least one of the other official languages before the official text is sent to the President for
assent. It is of concern that the highest legislator currently publishes legislation only in English
in the Government Gazette and that the Bill's second language is determined by the
Department that initiates the legislation. Amendments are not made in the same language and
in this regard the Sectional Titles Act 95 of 1986, as amended by the Sectional Titles
Amendment Act 11 of 2010, is an example. Amendments in a language other than the original

signed Act, cause confusion.

In the light of the legal vacuum, it is necessary that Parliament should be compelled through a
section in the SALA to publish legislation preferably in all eleven languages, within a specified
time period. The progressive translation thereof and the choice of languages should be
determined by specific guidelines, for instance by taking into account communities that may
use the legislation.  As an example, legislation in regard to tribal authorities should be
translated immediately into all the African languages. Commercial legislation should be

translated into English, Afrikaans, isiZulu and one of the SeSotho languages, as well as in
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Isivenda and Tsitshonga. This rotational principal was one of the most important
contributions in the SALA, 2003, which is unfortunately not carried through in the proposed
SALA, 2011.

We submit that Parliament’s view that it falls under the prescriptions of subsection 6(3)(a) as
per their legal opinion dated 21 May 2001 as part of National Government, is wrong in law.
The fact that all eleven languages have official status in the Constitution should be respected

by Parliament in all its legislation.

Conclusion

To call the proposed Act the “South African Languages Act’, without the inclusion of the
regulation of, for instance, the usage of official languages in the administration of justice, a
provision in regard to the municipalities, the publication of legislation and the amendment of
Section 12 to bring in a method of coordination between the National Government and

provinces, makes the title of this Act a misnomer.

The proposed SALA is a legislative form of judicial deference and does not comply with Section

6(4) of the Constitution’s compulsory requirement to regulate and monitor the use of the official

languages.

It is submitted that all eleven official languages should be appreciated, have parity of esteem
and be treated equitable through all the spheres of National Government through an amended
SALA.
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Official Language Act 1988
PART lll
ADMINISTRATION OF JUSTICE

Official language of federal courts

14. English and French are the official languages of the federal courts, and either of those

languages may be used by any person in, or in any pleading in or process issuing from, any
federal court.

Hearing of witnesses in official language of choice

18. (1) Every federal court has, in any proceedings before it, the duty to ensure that any person
giving evidence before it may be heard in the official language of his choice, and that in being so
heard the person will not be placed at a disadvantage by not being heard in the other official
language.

Duty to provide simultaneous interpretation

(2) Every federal court has, in any proceedings conducted before it, the duty to ensure that, at the
request of any party to the proceedings, facilities are made available for the simultaneous
interpretation of the proceedings, including the evidence given and taken, from one official
language into the other.

Federal court may provide simultaneous interpretation

(3) A federal court may, in any proceedings conducted before it, cause facilities to be made
available for the simultaneous interpretation of the proceedings, including evidence given and
taken, from one official language into the other where it considers the proceedings to be of
general public interest or importance or where it otherwise considers it desirable to do so for
members of the public in attendance at the proceedings.

Duty to ensure understanding without an interpreter

16. (1) Every federal court, other than the Supreme Court of Canada, has the duty to ensure that
(a) if English is the language chosen by the parties for proceedings conducted before it in
any particular case, every judge or other officer who hears those proceedings is able to
understand English without the assistance of an interpreter;

(b) if French is the language chosen by the parties for proceedings conducted before it in
any particular case, every judge or other officer who hears those proceedings is able to
understand French without the asssistance of an interpreter; and




(c ) if both English and French are the languages chosen by the parties for proceedings
conducted before it in any particular case, every judge or other officer who hears those

proceedings is able to understand both languages without the assistance of an interpreter.
Adjudicative functions

(2) For greater certainty, subsection (1) applies to a federal court only in relation to its adjudicative
functions.

Limitation

(3) No federal court, other than the Federal Court of Appeal, the Federal Court or the Tax Court of
Canada, is required to comply with subsection (1) until five years after that subsection comes into
force. '

R.S., 1985, c. 31 (4™ Supp.), s. 16;
2002, c. 8, s. 155.

Previous Version
Authority to make implementing rules

17. (1) The Governor in Council may make any rules governing the procedure in proceedings
before any federal court, other than the Supreme Court of Canada, including rules respecting the
giving of notice, that the Governor in Council deems necessary to enable that federal court to

comply with section 15 and 16 in the exercise of any of its powers or duties.
Supreme Court, Federal Court of Appeal, Federal Court and Tax Court of Canada
(2) Subject to the approval of the Governor in Council, the Supreme Court of Canada, the Federal

Court of Appeal, the Federal Court and Tax Court of Canada may make any rules governing the
procedure in their own proceedings, including rules respecting the giving of notice, that they deem
necessary to enable themselves to comply with section 15 and 16 in the exercise of any of their

powers or duties.

R.S., 1985. C. 31 (4" Supp.) , s. 17
2002, ¢. 8. 156

Previous Version
Language of civil proceedings where Her Majesty is a party

18. Where Her Majesty in right of Canada or a federal institution is a party to civil proceedings
before a federal court,
(a) Her Majesty or the institution concerned shall use, in any oral or written pleadings in the
proceedings, the official language chosen by the other parties unless it is established by




Her Majesty or the institution that reasonable notice of the language chosen has not been
given; and _

(b) if the other parties fail to choose or agree on the official language to be used in those
pleadings, Her Majesty or the institution concerned shall use such official language as is
reasonable, having regard to the circumstances.

Bilingual froms

19. (1) The pre-printed portion of any form that is used in proceedings before a federal vicourt and
is required to be served by any federal institution that is a party to the proceedings on any other
party shall be in both official languages.

Particular details

(2) The particular details that are added to a form referred to in subsection (1) may be set out in
either official language but, where the details are set out in only official language, it shall be clearly
indicated on the form that a translation is made, a translation shall be made available forthwith by
the party that served the form.

Decisions, orders and judgments that must be available simultaneously

20.(1) Any final decision, order or judgment, including any reason given therefor, issued by any
federal court shall be made available simultaneously in both official languages where
(a) the decision, order or judgment determines a question of law of general public
interest or importance; or
(b) the proceedings leading to its issuance were conducted in whole or in part in
both official languages.

Other decisions, orders and judgments

(2) Where
(a) any final decision, order or judgment issued by a federal court is not required by
subsection (1) to be made available simultaneously in both official languages, or
(b) the decision, order or judgment is required by paragraph (1)(a) to be made available
simultaneously in both official languages but the court is of the opinion that to make the
decision, order or judgment, including any reason given therefor, available simultaneously
in both official languages would occasion a delay prejudicial to the public interest or

resulting in injustice or hardship to any party to the proceedings leading to its issuance,




the decision, order or judgment, including any reason given therefor, shall be issued in the first
instance in one of the official languages and thereafter, at the earliest possible time, in the other

official language, each version to be efffective from the time the firdt version is effective.

Oral rendition of decisions not affected

(3) Nothing in subsection (1) or (2) shall be construed as prohibiting the oral rendition or delivery,
in only one of the official languages, of any decision, order or judgment or any reason given
therefor.

Decisions not invalidated
(4) No decision, order or judgment issued by a federal court is invalid by reason only that it was
not made or issued in both official languages.
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