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COMMENTS BY THE LAW SOCIETY OF SOUTH AFRICA
ON THE SOUTH AFRICAN LAW REFORM COMMISSION’S ISSUE PAPER 31
FAMILY DISPUTE RESOLUTION: CARE OF AND CONTACT WITH CHILDREN
The Law Society of South Africa (LSSA) is grateful for the opportunity to submit comment on the above
mentioned Issue Paper 31, which is aimed at initiating and stimulating debate, seeking proposals for
reform, and serving as a basis for further deliberation.
CHAPTER 2: POLICY
1.

QUESTION 1 - PAGE 31
a)

These concepts should be defined. If there is finality in regard to a Mediation Act, the
relevant Act may just be referred to. It would be difficult to define alternative dispute
resolution as it is an evolving landscape at the moment. ADR also includes arbitration
in family law matters in view of the recent developments.

b)

Whilst it is correct that the words ’care’ and ‘contact’ should be entrenched, one should be
careful to equate ‘care’ with ‘custody’. One needs to move away from the old entrenched
stereotypical words and definitions and be careful not to place an outmoded concept with
a new tag.

c)

As there is unfortunately no dedicated Divorce Court, one would have to refer to ‘court’.

d)

The word ‘ child’ should be clarified, particularly in regard to major dependent children.
We stress that major dependent children are being discriminated against in families.
Children are reluctant to act against their parents and do not want to institute Maintenance
Court proceedings. They are also afraid of mediating this with their parents as they see
maintenance disputes as high level conflict areas with parents. They also feel guilty to ask
their parents to support them beyond the age of 18 years old. This is an urgent situation
which requires to be addressed and gives rise to unfairness and inequality.
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A “suitably qualified person” will have to be defined. If there is a Mediation Act, then the
problem should be resolved, unless the Children's Act is looking at mediation in broad
terms such as family and community initiatives. If so, then the definition will have to be
inserted.
e)

“Primary or principal residence” should not be legislated as is the case with “habitual
residence” in respect of the Hague Convention. It should be determined on the facts of the
case, free from technical issues.
Legislation could however list factors to be taken into consideration when determining
whether or not a child is primarily / principally resident with a parent. Said list can however
not be exhaustive.
The term “alternative or secondary residence” creates the feeling that the parent’s
residence is a second option or even inferior to the “primary residence” and we are
therefore not in support of its inclusion.
Preferably, the parenting plan or parental rights and responsibility agreement should
provide for co-holders of parental rights and responsibilities and a recordal that the child
will be primary resident with one parent and the other parent shall exercise his / her
reasonably rights of contact with the child.

2.

QUESTION 2 - PAGE 37
In view of the acrimony and manipulative behaviour which often exists in regard to disputes
around children, it would be ideal for both parents to be present, with a mental health expert or a
Family Advocate, to inform the child about the actions and decisions taken and the contents of
the parenting plan. We suggest that it is crucial that children participate and be made aware of
the process and the outcome of the process. In a non-acrimonious situation both parents should
be present when informing the child about the actions and decisions. The manner in which this is
done could be addressed in the parent training sessions referred to later in the document.
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3.

QUESTION 3
We are of the view that in any event there is legal recourse available if the view and wishes of the
child and/or co-holder of parental responsibilities and rights have not been ascertained. If the
decision has been put into effect, unfortunately application will have to be made to a court to set
it aside. If the decision has not been implemented yet, one could possibly consider a provision
that such a decision would be null and void until the view and wishes of the child and of the coholder of parental responsibilities and rights have been ascertained and given due consideration.
Often parties may use the situation to manipulate each other.
How is one ever going to prove that the views and wishes have been obtained where a factual
dispute arises in this regard?
It is a fraught question.

4.

QUESTION 4 - PAGE 38
The mediator does have a duty and an obligation to include the child in the mediation.
The mediator should note that consideration has been given to the child's wishes and that the
child's wishes and views have been obtained.
This issue should be part of the mediator's training.

5.

QUESTION 5
We believe that the child's views always have to be canvassed. It needs to be confirmed whether
the child has a view or not.

6.

QUESTION 6
Whether a child becomes a party will be a question of fact and best interest as the mediation
progresses. The children may always participate, but will only become parties in certain
circumstances.
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One has to define what is meant by ‘participation’. A mediator may wish to engage with a child
who is 5, 6 or 7 years old. Older children of, say 14 years of age, may participate more actively
and give their views more vociferously.
One should leave the situation fluent, but request the mediator to obtain the views of children
and/or meet with children where necessary in the best interests of the children.
To over-legislate and curtail the proceedings would stifle the process and also not achieve a just
outcome. It should be open and transparent with interested parties free to participate.
7.

QUESTION 7- PAGE 40
Regulations 7 and 8 might be ultra vires, but an amendment may rectify this. As long as facilitation
is not included as compulsory in the agreements it should be in order. Facilitation may be included
by agreement.

8.

QUESTION 8 - PAGE 44
Children should have the right to be heard and to participate in decisions affecting their best
interests or at the very least, be made aware of such decisions, the process and the outcome
thereof. This would be valid across all family structures. One has to draw the distinction between
the nature of legal representation for a child and an expert report in regard to a child as well as in
regard to a curator appointed to the child. They all have different functions, different
responsibilities and different outcomes.
We would have imagined that currently an expert investigating and/or the Family Advocate would
have had an obligation to obtain the views of the child through a certain process, even without
further amendments.
There is also the issue of a Judge or a Magistrate perhaps wanting to hear the child's views.
There should perhaps, if representation or expert input are unaffordable, be a dedicated institution
such as the Family Advocate or a social worker to obtain the child's views and give input to the
court and/or the experts and/or mediators.
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The Mediation in Certain Divorce Matters Act could provide, where possible, that the Family
Advocate (and counsellor) consult with the child (similar to that which is prescribed in Section 62
of the Children’s Act).
Furthermore, the prescribed questionnaire which is annexed to the Regulations as used by the
Family Advocate should be amended to be more child-inclusive and to incorporate the views and
considerations of the child. In this regard, it may be possible to have two questionnaires and two
“consultations”.
9.

QUESTION 9 - PAGE 45
We do not think that Judges should be obliged to interview children. This should occur only in
exceptional circumstances. Certain safeguards and provisions should be put into place when a
child is heard by a Judge in Chambers. There should be, for example, a representative from the
Family Advocate's office present, the proceedings should be recorded and transcribed, and the
child should be able to have an independent person with him / her should the child so wish. Often
a child requests to see a Judge.
Family assessment reports by the child psychologists / social workers and/or Family Advocates
are preferential.

10.

QUESTION 10 - PAGE 47
Child-inclusive mediation is a beneficial practice / principle. Children could be directly or indirectly
involved in the mediation process. The mediator should clarify the structure of how the child
would be involved.
It will depend on the exact circumstances of the case as to whether the child will be willing to
jointly participate in the mediation session or whether he / she would prefer that his / her views
are recorded and published. To absolutely strictly legislate would be limiting rather than giving a
just outcome. The interests of the child and the circumstances of the case should be viewed
holistically.
Children could be involved by personal interviews or interviews with a Family Advocate or social
worker or legal representative who could report back.
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It would be best that any meeting / interview with the child by the mediator is done without parental
participation and in their absence, particularly in light of the fact that the child may feel intimidated
to truly place his / her views before the mediator in front of his / her parents and for fear of
disappointing one over the other.
The children should be advised of the outcome by the mediator.
11.

QUESTIONS 11 - PAGE 62
A child could request a legal representative and it could be assigned through Legal Aid South
Africa. Often a child telephones attorneys directly. On occasion, a Judge orders a legal
representative to be appointed and often a pro bono representative is appointed. Pro bono
processes would be utilised to appoint a representative for a child. However, the legal
representative for the child should have certain minimum qualifications, such as a certain seniority
and a certain number of years of practice in family law. It is often problematic to pay the legal
representative and it has been suggested in the past that the parents should divide and equally
pay the costs of the legal representative. If they are not able to do so, then it becomes an issue
of legal aid, which is available in a very limited manner because of the resources test, or a pro
bono matter. Many attorneys and advocates act as pro bono representatives, but this should not
be an ongoing fall-back position, as often the attorneys and advocates are inundated with these
matters.

12.

QUESTION 12
A legal representative is assigned by the child approaching the representative by the court, by a
parent and so on. If legal aid is obtained, the Legal Aid Board assigns a representative. If it is a
pro bono representative, the relevant authority assigns the practitioner.

13.

QUESTION 13
Yes. In many circumstances the High Court has ordered that an advocate or attorney act
pro bono for a child.
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14.

QUESTION 14
Case law has given content to this. It would be a decision that would be contrary to the best
interests of the child and that would not give effect to the child's rights in terms of the Hague
Convention on the Rights of the Child, the Constitution and the relevant statutes. Would
the best interests of the child not be served in the absence of representation?

15.

QUESTION 15
If there are concerns in regard to the provisions of the prayers (claims) and/or consent
paper in regard to the best interests of the child, then a court or the Family Advocate may request
that a legal representative be appointed for the child. In practice this route is not often followed.

16.

QUESTION 16
Usually it is a court that decides ultimately. In other cases it would be up to the various institutions
appointing the representative to decide, which decision would be tested in a court. It would also
be for the representative him/herself to decide if approached directly whether to act or not.

17.

QUESTION 17
A decision will be made in terms of the principles relating to substantial injustice in terms of the
Acts, the Constitution, and case law and in the best interests of the child.

18.

QUESTION 18
In terms of the Hague Convention, the Constitution and legislation, a child is entitled to legal
representation in any event. A child should always be entitled to legal representation,
particularly if the child so wishes, for example in regard to matters of adoption. Where the parties
are in high conflict situations, in disputes relating to the rights and responsibilities in regard to
the child or where there are issues of domestic violence or sexual abuse, or, for example,
relocation, then a child should be entitled to legal representation.
Where there is a decision that is required to be taken in regard to the child and the child wishes
to intervene, then the child should also be entitled to legal representation.
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19.

QUESTION 19
This has been discussed above.

20.

QUESTION 20
The legal representative should represent the child as the representative would represent a client.
However, there would be a special duty of care on the practitioner to act in the best interests of
the child. Whilst the legal representative does not have the function of an expert or a curator but
that of a representative, it is however, infused with the obligation to take account of the best
interests of the child.

21.

QUESTION 21
See above.

22.

QUESTION 22
This should be an advocate or a lawyer who specialises in family law and who has at least 5 to
10 years’ experience in family law. We do not think a decision is dependent upon the child being
able to direct the litigation necessarily.
The decision would be made by the person or institution appointing the curator or representative
and may be upset by a court.

23.

QUESTION 23
We do not consider 28(1)(h) to exclude the appointment of a legal practitioner.

24.

QUESTION 24
The sections providing for the voice of the child are used reasonably in practice but still sparingly.
It would be part of an overall budget.
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25.

QUESTIONS 25 AND 26 - PAGE 81
We are of the view that there is no need for more legislation on relocation. Current legislation
sufficiently covers this, more particularly the various sections in the Children’s Act, No 38 of 2005,
as amended, inter alia Sections 7, 9, 18 and Chapter 17, as well as Schedule 2 (Hague
Convention on the Civil Aspects of International Child Abduction) in particular has reference. This,
coupled with case law, provides sufficient guidance.
Families change, the social fabric changes, the movement of people changes and the way
relocation is looked at has always in law across the world evolved over the years. It will still
evolve, particularly with the changing face of families. To legislate it narrowly, would be
problematic.
Principles have emerged in case law and should continue to evolve in case law as the best
interests of children and as society evolve. The case law that has evolved is clear from time to
time and also accommodates the fluidity of modern families. Again, it would be problematic to
codify law which may become stultified and outdated in 5 years’ time. The nature of family law is
fluid and evolves along the best interests of children. Account can be taken of international case
law, instruments, agreements and articles.
As far as the proposals on pages 75 to 79 are concerned, many of the factors are already
considered by our courts, due to the fact that most of the factors listed in paragraph 2.3.52 (a) to
(k) are usually raised in the affidavits / papers filed by the litigants.
The points / issues listed in subparagraphs (i) to (l) are either speculative or subject to unilateral
change and will thus be difficult for the court to adjudicate on.
The factors listed in paragraph 2.3.53 on page 77 are, similarly, problematic. Whilst is could be
explored and the parties could address same in their court papers, paragraph (b) will amount to
speculation by all concerned, including the court. It will constitute the making of a decision by the
court on behalf of the parent opposing the application to move and could be open to a
Constitutional challenge. In respect of paragraph (c), this proposal will no doubt in any event be
made by the parent opposing the relocation in his / her opposing papers as an alternative solution.
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Paragraph 2.3.54 does not take the matter any further. If a child is to relocate to a country which
is not a signatory to the International Hague Convention on Private International Law, it is the
relocating parent who is at risk and this point thus becomes irrelevant.
Regarding paragraph 2.3.55(a) to (c), we submit that:
-

This will amount to speculation on the part of the court and is not helpful;

-

If a party intentionally misleads the court, it affects his / her credibility and will have a
negative impact on his / her case;

-

It is a reality of relocation that the parent with whom the child is allowed to relocate or stay,
will have the main share of “parenting time”.

As far as paragraph 2.3.58 is concerned, we believe that it will create an unmanageable situation
if parties other than and in addition to the parents of a child be allowed to object, separately and
independently, to a relocation. It will create an opportunity to “third parties” to “veto” a decision
by the parents of the minor child where the parents may have reached an agreement regarding
the relocation. This will cause not only uncertainty, but unnecessary legal costs for the parents.
This should not be allowed.

Creation of a burden of proof essentially means to a move away from a neutral policy and will
create either a presumption in favour of or against relocation, depending on where the burden of
proof lies. In our view, this militates against the principle of applying the Child’s Best Standards
as is envisaged in Sections 7 and 9 of the Children’s Act No 38 of 2005, as amended.

We do not believe that Parenting Plans can “pre-empt” disputes which may arise in the event of
relocation. Not only will such provisions be speculative by nature, but it will also give rise to
unnecessary complex Parenting Plans, which in turn may cause unnecessary problems for the
parties.

With reference to the Conclusion on page 81, the difficulty with mandating a notice of a proposed
move is that it could create a rebuttable presumption that, failing an objection from the parent to
whom notice has been given, such parent has acquiesced to the proposed move. This flies in the
face of the principle that all decisions and changes to prevailing care and contact arrangements
must be based on what is in the best interest of the child.
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Creating legislation directing courts as to which circumstances should be considered and
which not, can easily lead to an unfair hearing and could, in fact, even border on a denial of
justice to one or both parties. One has to bear in mind that each case is unique and has its
own set of circumstances. It cannot be assumed (as a rigid rule) that all factors relevant in
one matter will always be relevant in another and vice a versa. It is very possible that a factor
which might not be relevant in one matter, could be extremely relevant in another.
26.

QUESTION 27 - PAGE 91
Adult dependent children should be defined in the Children’s Act as major children who remain
financially dependent on their parents, despite having attained the age of majority.
Final divorce orders / agreements can make provision for their maintenance, whether it is payable
directly to the or to the parent whom they reside with.
Notably, the Maintenance Act should provide that, for as long as they remain an adult dependent
child, they may elect to approach the Maintenance Court on their own or their parent may
approach the court on their behalf for assistance.

27.

QUESTION 28
Support is part of parental responsibilities and rights. It is not working at the moment as the
Maintenance Courts are struggling, due to the volumes and the staff turnovers. Courts are
clogged, justice often does not result speedily. Major children are falling through the cracks. The
maintenance proceedings are also cumbersome, drawn out and do not bring quick and sufficient
finality and justice.
Furthermore, the Maintenance Courts have directed in a number of cases that adult dependent
children cannot “piggyback” on their parents bringing an application on their behalf despite the
fact that they still reside and are dependent on such a parent.
This has led to a situation where many adult dependent children do not approach the court for
assistance, as they themselves do not want to commence conflict with their “paying parent”.
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Uniformity is required in both legislation and in practice. Settlement agreements / maintenance
orders must provide that maintenance is payable until said child is “self-supporting”.
28.

QUESTION 29 - PAGE 96
We do not necessarily think that there should be regulations to Section 21.

29.

QUESTION 30
Usually this is determined in mediation and would then be part of the mediator's outcome
certificate.

If agreement is not reached in this regard, unfortunately the matter then has to

proceed to court.
30.

QUESTION 32
Yes, Sections 21 and 29 should be amended as proposed. Section 21 should also be reviewed
as to when the unmarried biological father's acquisition of parental responsibilities and rights arise
and whether the current requirements should remain or be amended.

31.

QUESTION 33- PAGE 110
Child abuse allegations are not prevalent. Domestic violence allegations are far more prevalent.

32.

QUESTION 33
One does encounter unfounded allegations - again there are the exceptions to the exceptions as
it were.
In certain divorce matters, domestic violence allegations may become tools of manipulation by
both parties. It is unfortunate, because it does affect the very real and traumatic cases of domestic
violence and the credibility of these parties.

33.

QUESTION 35 - PAGE 110
Child abuse allegations in our practical experience are mainly made by mothers.
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34.

QUESTION 36
The allegations do cause delays. If such allegations exist, one has to address them in the best
interests of the child. There would often typically be an investigation by an expert, there may be
criminal charges, there may be suspension of contact, there may be supervised contact, and
there may be time periods within which a report must be submitted. We would suggest that, in
these cases, there be a time-table within which experts report back so as to fast track these
matters and obviate delays that impact traumatically on the family and the child. We further
suggest that, once these allegations surface, that there should be attendance on agreed or court
appointed experts to investigate in order to avoid delays and a proliferation of reports.
Criminal proceedings, if instituted, should be dealt with sensitively in the best interests of the child
and as expeditiously as possible.

35.

QUESTION 37
These allegations obviously affect a child traumatically. Whether the allegations are true or not,
these cause divides in families and affect relationships between the child and the parents. The
child may be influenced or manipulated and the child has to undergo investigations and therapy.
It really affects the whole family.

36.

QUESTION 38
Although Section 43 may be well intentioned, it is problematic in view of the lack of resources,
the few social workers available and the proliferation of matters. Delays ensue.
There should be a fast tracking of these investigations and it should perhaps be sourced out wider
than to just social workers, if the parents can afford to appoint an expert.

37.

QUESTION 39
No, there is not adequate or effective screening. Sexual abuse is of course aggravated by the
fact that young children would not necessarily show injuries or be able to report properly on it or
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be able to withstand investigation/proceedings.
38.

QUESTION 40
Mediation is a very fraught matter in these instances. There may be fear, manipulation, old
patterns which are immediately re-established. In any event, if there were to be mediation it should
not happen whilst the parties sit together with a mediator. Caucus mediation might be a possibility,
but we are strongly of the view that mediation in these circumstances is extremely problematic.

39.

QUESTION 41 – PAGE 122
Competing reports should not be eliminated. It is very possible that two different experts will
have two different views and thus submit competing reports. The experts should be crossexamined and the court be given the benefit of hearing oral evidence from the experts,
whereafter the court will be able to make an informed decision as to which expert report should
be favoured.

40.

QUESTION 42
We submit that, in most cases, the issues to be determined by the court relating to children
amount to a factual enquiry and not a mental health enquiry. The purpose of an expert report, it
is submitted, is for an expert to express an expert opinion, not a finding of fact and as such it can
only add value to the c ourt process if the enquiry is a mental health one.

41.

QUESTION 43
Yes, this does happen.

42.

QUESTION 44
Each party should fund their own expert report and in instances where the parties are unable
to fund such reports themselves, the State should provide funding.

43.

QUESTION 45
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Yes, these Reforms are valuable and should be considered for South Africa.
44.

QUESTION 48 - PAGE 129
Section 32 may very well have to be expanded to award these parents with full or limited parental
rights. The situation would have to be carefully assessed before such an award is made.

45.

QUESTIONS 49 & 50- PAGE 130 & 131
Partners in a permanent life partnership who agree to have a child within the ambit of Section 40
of the Children’s Act should automatically acquire parental rights and responsibilities in regard to
the child born of the agreement if they meet the requirements set out in Section 21 of the
Children’s Act. They should not have to apply to the court in terms of Section 22 and 23, nor
should they have to formally adopt the child.

CHAPTER 3: PROCESS
46.

QUESTION 1 - PAGE 137
Very few family disputes end up in court as opposed divorces. We would estimate probably
between 1 to 5%, if that.

47.

QUESTION 2
Other than facilitation, the dispute resolution processes are not adversarial in nature. However,
if arbitration is added as another dispute resolution process, it may be regarded as adversarial
(although it is not necessarily adversarial). The advantages of arbitration would be that the
process could be chosen by the arbitrator, the procedure could be fast tracked and amended
inventively, specific issues could be heard, and stated cases could be submitted, written argument
could be handed up, all of which would reduce the adversarial nature of matters. Specific issues
could be arbitrated.
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48.

QUESTION 3 - PAGE 139
The ideal model would be (if one had the resources and the facilities) to have a dedicated
Family Law Court and trained staff dealing with family law matters. These matters are crucially
important to the future of family and go to the fabric of society. Family law matters are often very
involved matters, not only with regard to the personal issues between the parties and the children,
the best interests of the children, but also in regard to financial questions. There are often intricate
structures of companies, close corporations, partnerships, trusts, off-shore structures, and assets
across the world, businesses and so on. Often questions of family law also become commercial
in nature and one needs to have an experienced presiding officer dealing with such matters. The
courts certainly have a function in dealing with family law matters. That, however, does not mean
that the alternative resolution dispute processes should not strongly be recommended and should
not strongly run parallel to court processes. It is unfortunately often the experience that parties
use the alternative dispute resolution processes strategically to draw out matters whilst strategic
planning occurs. There has to be a balance between the proceedings continuing and alternative
dispute resolution taking place. Often it is also the only way to obtain financial information through
the courts by way of discovery and/or subpoenas rather than through the alternative dispute
resolution process where there obviously are not long term consequences or consequences in
the further hearing of the matter if documents are not given or documents are not given on
affidavit. Therefore, it is often very useful to have at least completed the discovery process before
financial mediation is proceeded with. The two processes are not mutually exclusive, but can
complement each other. The opposite is also true in that it may hype up tensions between the
parties. However, it is a matter of discretion and a responsible practitioner will judge the situation
and not unnecessarily increase the acrimony.

49.

QUESTION 4
ADR should absolutely complement the court system. The interim situation may be mediated, the
final situation may be mediated, and questions of fact or law may be mediated. Similarly, these
issues could be arbitrated. There is a very valuable role for ADR to play in family disputes.

50.

QUESTION 5
Mediation will only work if there are two willing parties who participate in the mediation. Court
connected mediation should have time limits within which it may take place and, failing progress,
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the matter should proceed. This does not exclude future mediation thereafter. Often it takes time
for a party's mind set to change and to be ready for settlement.
It is difficult to exclude the process if there is not frankness or disclosure in the mediation process.
51.

QUESTION 6 - PAGE 145
No, the current case flow management arrangements are not successful. There are inordinate
delays in family law matters, the process is cumbersome, the way pleadings are structured is
cumbersome, certain parties exploit the process and delay the matter for an extraordinary length
of time, there is a reluctance to let family law matters proceed from the judiciary who wants ADR
to be implemented, but in cases where ADR has failed it is imperative that the matter proceeds
within a certain time limit. The whole process in regard to family law matters should be amended.
In this regard, the LSSA has made extensive proposals to the Rules Board for Courts of Law to
change the procedure for family law matters. The submissions are attached as Annexure “A”.

52.

QUESTION 7
Courts do seem reluctant to address family law disputes. Matters are often postponed or the
parties are sent away to settle or mediate or Judges are not available due to the overburdened
system.
The process is also subject to manipulation by parties.

53.

QUESTION 8
Certainly a time limit should be set. The time frames need to be realistic but should be within,
say 6 to 10 months of the pleadings being closed.

54.

QUESTION 9
We do think that the case management Judge should probably be different from the Judge who
hears the matter. A case management Judge however must deal with the matter throughout the
proceedings. It would be useful that, if there are children involved, the same Judge deals with all
the issues in the interim relating to the children.
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55.

QUESTION 10
The delays have a substantial effect on a child. Often parties are, by reason of financial
considerations, bound into one household. Acrimony rises, parties have new partners. It is
confusing for the children. The children are hopeful that the parties may still get together. It is an
unsatisfactory situation to be in limbo for a period of one to three years, if not longer. The child
also gets put to choices, lives in the household with both mother and father who may both apply
different forms of pressure on the child, and it is an unstable, unrealistic situation for the child.
The child needs certainty, needs to settle into a new routine and structure, needs to know that
the parents are definitely divorced or getting divorced or are separated, needs to have
arrangements in regard to contact without having to choose between the parents on a daily basis,
the parents should not let the acrimony spill over into the household and so on.

56.

QUESTION 11
If the reports are ordered, for example, to be filed within a certain period (and we would submit
that this would be reasonable), then it would not unnecessarily delay the pace of these matters.
There should be an exploration of the appointment of joint experts, alternatively of court appointed
experts.

57.

QUESTION 12 - PAGE 149
A Rule 43 application is one of the most important applications in all of the divorce interim
processes. As stated above, the LSSA has made submissions in this regard to the Rules Board
for Courts of Law – see Annexure “A”. This is a crucial application and often leads to settlement
of the matter overall. It provides interim maintenance and security for a family. It attempts to put
a party in funds to run a matter.

58.

QUESTION 15 - PAGE 155
Technology should be used in courts, e.g. in regard to the proliferation of paper. Skype could be
used in regard to witnesses and parties and if records are computerised, there would be much
easier public access to court services.
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59.

QUESTION 16
Mediation services should be way of personal contact but could happen via Skype.

60.

QUESTION 17 – PAGE 165
Either the mother or the father is able to refer a matter for mediation in terms of Section
21(3)(a).

61.

QUESTION 18
Yes

62.

QUESTION 19
Legislation should provide guidelines setting out the procedural aspects of mediation. These
guidelines should result from a workshop of interested parties, including experts from
multi disciplines.

63.

QUESTION 20
Should a party fail to attend mediation despite numerous requests by the other party to do
so, an adverse costs order can be made against such person who fails to attend mediation
or to participate in a meaningful way at the hearing of the matter.

64.

QUESTION 21
No.

65.

QUESTION 22
The status of a mediation settlement is that it is binding between the parties and on an 'ex
contractu' basis.

However, Section 21 needs to be reviewed and amended so that the

mediated settlement reached is made an order of court. Procedures need to be put into place
to allow the mediated settlement in terms of Section 21 to easily be made an order of court
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and thus enforceable. Legislation needs to be amended in order to facilitate easy access
by parties to court to enforce the mediated agreement. Should a party who has reached a
mediated agreement fail to observe such agreement, an adverse cost order can be made
against that person on good cause.
66.

QUESTION 23 - PAGE 169
The assistance referred to in Section 33 is clearly different from the mediation referred to in
Section 33(5)(b). The assistance would be regarded as recommendations and/or an investigation
by a Family Advocate, social worker or psychologist as opposed to mediation. Functions would
be entirely different.

67.

QUESTION 24
Yes, the differentiation does have a purpose.

68.

QUESTION 25
With intervention, if it is mediation, then the parties may approach a court or may in any event
obtain recommendations and a report by an expert.

69.

QUESTION 26
The dual role of the Family Advocate is problematic.

If one looks at the Family Advocate's

broader duties in regard to all aspects of family law, it becomes even more difficult as there are
often conflicting roles.
What often happens in practice now is that the Family Advocates mediate first and, if they can't
mediate a solution, they investigate. Sometimes there is a merging of the two issues which of
course is also problematic.
We would imagine that if one Family Advocate mediates, another Family Advocate should
investigate and report.
It is not an ideal situation.
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70.

QUESTION 27
We do not think separate regulations would be necessary, particularly if the Mediation Act is finally
accepted into legislation.
It also does not serve to over-regulate the mediation process. It still is a discretionary process
that evolves as the discussions evolve. Obviously, there will have to be certain basic safeguards,
which can be dealt with in the Mediation Act or in a mediation agreement. If the Act is
promulgated, then that will cover the qualifications of mediators so that there is a uniform
approach as to training, qualifications and quality of mediators.

71.

QUESTIONS 28, 29 AND 30 – PAGE 172
The courts may order how this process should take place. If in practice that does not happen,
then perhaps the procedure should be regulated. The suitably qualified person would be as
defined in the Mediation Act, but would conceivably be a person such as a psychologist, social
worker, attorney or advocate or other mediator who has qualified as a mediator in terms of one
of the acknowledged mediation training courses and who has had at least a few years of
mediation practical training and experience.

72.

QUESTION 31 - PAGE 173
Practitioners are very aware that there should be a conciliatory and non-litigious approach to
children. Sometimes, in exceptional situations, this is not possible, although it is always a first
point of departure.
Parties often jointly obtain recommendations if they disagree in regard to the best interests of the
children. They often attempt to reach agreement by way of mediation. Agreement should be
sought in regard to experts to be appointed in the event of a dispute, the provisions of the
parenting plan, the appointment of the mediator, and so on.
Agreement can be attempted to be reached by other methods of ADR, round table meetings
between attorneys and so on.
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73.

QUESTION 32 - PAGE 176
Practitioners are usually requested to mediate solutions and endeavour to settle matters. On rare
occasions, Judges have intervened in endeavouring to mediate issues between parties. The
mediation process by the Judges has followed an inquisitorial/mediating approach in our
experience. At the end of the day, the parties would have had to arrive at a settlement between
themselves.

74.

QUESTION 33 - PAGE 179
Often, co-mediators are prepared to discuss the costs. Co-mediation is often very successful,
particularly if it is a lawyer and a mental health expert to address all issues. Co-mediation may
also be very effective where there is a very acrimonious relationship between the parties or a
psychological issue with one party, as it often breaks the log-jam and enables the mediators to
deal effectively with the parties.
It is always of assistance where a multi-disciplinary approach is utilised and the parties have
the benefit of both a mental health professional and a legally trained mediator. We believe that
it is a justified cost as there is the added advantage of two professionals from different disciplines
assisting to resolve a matter.

75.

QUESTION 34
Again, one should not be too prescriptive in this regard. The team could be a lawyer and a mental
health expert or even an accountant, depending on the issues in dispute. The circumstances of
each case may dictate what would be best.

76.

QUESTION 35 - PAGE 180
Ideally a co-mediation model should be adopted. However, this need not necessarily include two
mediators being present at one time, but rather where there is a main mediator and should it
be necessary for that mediator to call in a mediator from another profession, then the main
mediator would be able to co-opt a mediator from another profession. The mediators need not
be present simultaneously, but there would be one mediator who would be in charge of the
process and the other mediator would report to them. They would work in a more collaborative
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model.
It is not so that two mediators are restrictive and difficult for the parties to accept. In our
experience, co-mediators have often caused a settlement of the matter. Parties have welcomed
different approaches and different expertise.
77.

QUESTION 36
Mediation should both be privately and publicly managed and funded. It should not be mutually
exclusive.

78.

QUESTION 37
Family mediators should be lawyers and/or mental health experts and/or accountants who have
followed acknowledged courses and qualified as mediators and who have had at least 3 years’
experience in the field of mediation.

79.

QUESTION 38
Both government and private sectors should be responsible to provide mediation services to
the public.

80. QUESTION 54 - PAGE 199
Mandatory mediation may have difficult outcomes in that a party who is obliged to mediate may
not participate and obstruct the process. However, we are of the view that there should at least
be a mandatory obligation upon parties to consider mediation and attend one meeting with a
mediator. If it is clear that mediation won't be able to proceed with the parties, then a certificate
of outcome could be furnished.
81. QUESTION 55
Mediation should be both privately and publicly managed and funded.
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82. QUESTION 56
It is very difficult to facilitate or direct in these disputes. The practical experience has also been
that sometimes facilitators are not properly qualified to make these directives and that it has
negative consequences, to the detriment of children. The facilitator should be someone of great
experience and preferably a lawyer, as the outcome of facilitation should be as close as possible
to an eventual court order. The lawyer may call in expert advice from a mental health expert, if
required. A facilitation in these situations should only take place in the extreme exceptional cases
and not as a matter of course. In practice, facilitation has also developed into something of a
litigious adversarial process, which has proved to be very costly. Often, both parties have lawyers
advising them on the sides whilst the facilitation process is ongoing and they have to additionally
pay the fees of the facilitator. The process has caused concerns amongst practitioners and has
in certain circumstances had extended and damaging effects. It has also caused friction between
parties, particularly where the mediator and facilitator are the same person. Bias has been
experienced in these matters. It is also extremely difficult to remove a facilitator, even if that
facilitator has not behaved administratively in the manner he or she should. It is very costly to
launch court application to remove a facilitator. Therefore, utmost care and caution should be
exercised in these matters. That is not to say that facilitation does not work in certain matters,
but it should be the extreme matters.
83. QUESTION 57
Yes, a national regulatory body must be established.
84. QUESTION 58
An integrated approach taking into account the needs of the family must be used. An integrated
approach specific to the needs of South Africa is to be adopted and will be achieved over time.
The model should be conciliatory with procedural fairness, a certain amount of confidentiality
(other than in regard to facts exchanged or documents exchanged) and so on.
85.

QUESTION 59 – PAGE 199
The fee should not be pegged.
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86.

QUESTION 60
Family Advocates should mediate and they are mediating at present. It does cause conflict in
their respective roles.

87.

QUESTION 61 – PAGE 200
No, mediation should be involved in all family/relational disputes/matters. The fact that the
children are no longer minor does not mean that disputes between the parents do not
impact or influence the children. By the parties participating in the mediation process they
will obtain a greater understanding of the benefits of mediation and how to deal with
their children and/or each other going forward in a healthier manner.

88.

QUESTION 62
The parties can consider arbitration and/or court applications and/or round-table conferences
through attorneys.

89.

QUESTION 63
All issues could be mediated. However, issues of guardianship, relocation, change in care and
residency of children should not be mediated.

90.

QUESTION 64
No. It would be unreasonable to assume that the State, in its current financial situation, is
able to solely fund mediation.

91.

QUESTION 65
Yes.
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92.

QUESTION 66
This would of course be so in an ideal state but we are concerned about our lack of resources.

93.

QUESTION 67
No. Mediation should be extended.

94.

QUESTION 68
Vide the comments above in regard to the qualifications for mediators.
People who are suitably qualified and correctly trained should be allowed to mediate in divorce
matters.

95.

QUESTION 69
In certain circumstances only specific issues require to be mediated and in other circumstances
the whole matter. There should always be a possibility to mediate holistically. However, it is
difficult and not appropriate to mediate issues such as a change in primary care, guardianship
issues, and relocation in the event of a principled dispute.
The advantages of holistic mediation are that it retains the dignity of the parties, redresses
financial and/or emotional imbalances, and is more expeditious and inexpensive. Mediation not
only brings about a resolution of the dispute at hand but also can assist the parties in how to
relate to each other on post-dispute matters.
This is of particular importance where there are children and ongoing mutual-interest business
ventures and financial enmeshments. The disadvantage of holistic mediation is that it may require
more than one mediator to assist to bring about a resolution.
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96.

QUESTION 70

No this is able to be legislated.

97.

QUESTION 71
The parties and whomever the mediator and the parties agree or the mediator is of the opinion
should attend the sessions.

98.

QUESTION 72
The mediators could submit a questionnaire to the parties before mediation. The replies could
be regarded as confidential.

99.

QUESTION 73
We refer to our responses above in this regard.

100. QUESTION 74
Ideally these should not be mediated. Confidentiality would of course be an issue, together with
whatever practical and legal measures could be taken.
101. QUESTION 75
All matters arising from divorce or a family breakdown may be arbitrated. However, see our
response to Question 67 above.
102. QUESTION 76
Trained and accredited Family Law arbitrators.
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A great deal of work in developing Arbitration in Family Law has already been done by members
of the LSSA Family Law Committee. We refer you to the draft Rules and documentation relating
to arbitration, annexed hereto and marked Annexures “B” to “H”.
103. QUESTION 77
No. Arbitration is a hybrid between litigation and other forms of ADR.
104. QUESTION 78
Family arbitration should be voluntary.
105. QUESTION 79
Vide the rule. Arbitration should comply with substantive law as well as procedural law.
106. QUESTION 80
Yes, it is very useful.
107. QUESTION 81
The court’s role in the family arbitration process should be to:
(a)

confirm, correct, vacate awards (or a part thereof);

(b)

review regarding procedural and jurisdictional issues;

(c)

sit as a Court of appeal;

(d)

review on manifest errors of law which will be contrary to public policy.

108. QUESTION 82
Family law arbitration can be regulated by the Arbitration Act, but there should be a separate set
of rules. Again we refer to the enclosures.
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109. QUESTION 83 - PAGE 221
Yes.
110. QUESTION 84
Expert opinions would have to be obtained in this regard.
111. QUESTION 85 – PAGE 228
Vide the responses above.
112. QUESTION 86
Vide the responses above.
113. QUESTION 87
A court may eventually make an adverse costs order in these circumstances.
114. QUESTION 88
The Short Process Courts and Mediation Act ought to be reviewed in line with existing and
future legislation relating to ADR.
115. QUESTION 90 - PAGE 243
No. See reply to Question 56.
116. QUESTION 91
Yes, it is problematic in many respects. It can work in certain extreme cases.
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117. QUESTION 92
This should be a lawyer who is a senior practitioner and who will be able to give directives as
close as possible to a court outcome.
118. QUESTION 93
It is very difficult to measure the success or failure of facilitation. Firstly, many people have costs
issues in challenging the process. Secondly, it cannot be measured by facilitators who may have
resigned or be removed, as many facilitators refuse to resign or to be removed and parties do not
have the money to pursue a court order in this regard.
There should be a survey of participants or perhaps of practitioners who have dealt with the fallout
from facilitation. In many instances, this fallout has severely affected the best interests of children.
119. QUESTION 94
The process should be fair, transparent, and open, the procedure should be clear to the parties,
both parties should be heard and administrative law should apply to the process.
120. QUESTION 95
Certainly disputes relating to purely financial matters would be more amenable to facilitation.
Children's issues may be facilitated, but there would most probably have to be input from an
expert in this regard. Particularly if the facilitator is a lawyer, expert recommendations and/or
advice may have to be obtained. Facilitation should be distinguished from arbitration. Our
submission is that these issues should rather be arbitrated.
121. QUESTION 96
Yes, certain limitations should be imposed on facilitators as to exactly what their mandate is.
These would be included in a court order, either by order of court or as agreed by the parties.
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122. QUESTION 97
The advantage is that a matter may be speedily resolved without incurring substantial costs. The
disadvantages are that this sometimes does not happen often. The procedure is often lengthy
and drawn out. Parties often appoint lawyers in any event, which means that costs escalate as
the facilitators fees also have to be paid. If the facilitator is not a properly qualified person or is
not able to fulfil his or her duties, the procedure is very problematic and injustice can result. Parties
do not have resources to overturn an incorrect decision.
123. QUESTION 98
No. Guardianship issues, issues of primary care and residency and relocation matters should not
be facilitated.
124. QUESTION 99
It depends on what the parties would agree to. In certain circumstances, facilitation may work
pending the outcome of a matter as well as post-divorce.
125. QUESTION 100 - PAGE 244
Yes. What should be looked at is how facilitators should be removed and how their decisions
should be reviewed. Often, there are not notes kept and it is very difficult to remove them
administratively. It is also an extremely costly exercise for the parties. The proceedings are not
recorded.

Parties have different versions of the proceedings. A court should rather hear the

matter de novo and should not do purely administrative review.
126. QUESTION 101 - PAGE 246
We think that it should only be compulsory for parents who are involved in custody and access
disputes. However, it would obviously be recommended for all parents to attend.
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127. QUESTION 102
In an ideal world this would be state organised. It should perhaps be organised through the
Family Advocate's office. However, in reality, the Family Advocates’ offices are overburdened,
as is the Department of Social Development. It should therefore be perhaps private practitioners
who run an accredited programme and who have special rates, possibly on a sliding scale.
128. QUESTION 103
If it is not state funded, then it should take place at the private person's offices.
129. QUESTION 104
It should be constituted by expert mental health persons. Maybe a lawyer should also give
presentations on the legal situation as many parents are not aware of the law, nor of its effects.
CHAPTER 4: STRUCTURE, FACILITIES AND PERSONNEL
130. QUESTION 1 - PAGE 259
No, this is not advisable. Divorce orders and issues flowing therefrom as well as amendments in
regard thereto should be dealt with only by courts which are empowered to hear divorce matters.
131. QUESTION 2 – PAGE 261
No. Applications should remain in the High Court.
132. QUESTION 3 – PAGE 262
There should be a dedicated stream for family law matters. Magistrates and/or Judges who hear
these matters should be specifically trained with specific experience and interest in these matters.
The procedure needs to be reworked completely. There also should be proper service delivery
resourced. There should be proper training of officers of court as well as of court staff. There
should be evaluation of staff, from time to time.

LSSA comments: SALRC Issue Paper 31: Care of and contact with children

33

133. QUESTION 4 - PAGE 265
Yes, the courts, as upper guardian of children, should be tasked with this.
134. QUESTION 5
Yes, provided that the High Court jurisdiction remains and that it stretches from the High Court
down to Magistrates’ Courts.
135. QUESTION 6
Obviously expense is an issue in regard to enforcement through the courts. These matters
however usually only end up in court after a concerted approach has been followed, using ADR
as well, in order to resolve the issues. One would require the judicial officer to be trained and to
be aware of the law regarding family law matters.
Further challenges are delays in getting hearing dates and sometimes a lack of specialised
Judges and magistrates.
136. QUESTION 7
Absolutely. In fact, this is essential. Alternatively, Judges should rotate through a family court
stream.
137. QUESTION 8
Yes, provided that the magistrates and Judges who sit in these matter are specialised and skilled
in family law.
138. QUESTION 9
Yes, in our experience lawyers are also considerate of the impact of protracted proceedings on
children. It is often where there is not specialisation that these issues are overlooked. However,
very often the system causes delays and protracted proceedings.

LSSA comments: SALRC Issue Paper 31: Care of and contact with children

34

139. QUESTION 10 - PAGE 282
Unfortunately the Family Advocates’ office is overstretched and poorly resourced. They do a
magnificent job with the resources they have available.
There should be two different arms of the Family Advocate's office, one to do mediation and one
to report. There is also the issues of the central authority and other roles the Family Advocate
play. As a matter of necessity, these roles are conflictual and have to be resolved. The Family
Advocate's office would have to be fully resourced in order to do proper mediation.
140. QUESTION 11
They endeavour to do so. They are however restricted by their case load and a lack of resources.
141. QUESTION 12
See above.
142. QUESTION 13
Ideally there should be, but with the lack of resources this may not be possible. Again, a family
justice centre may work, but one would have to look carefully at who should populate such an
office, what its purpose would be, what role it would play, etc. Again, resources present a huge
problem, as well as training.
143. QUESTION 17 - PAGE 299
Yes
144. QUESTION 18
There should be requirements for who should serve on such structures, how the procedure should
work and how the outcome should be recorded. One would also have to give thought to the effect
the outcome would have and where the parties would be bound to it.
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145. QUESTION 19 – PAGE 300
Private mediation should be regulated by statute.
146. QUESTION 20
At present issues are referred to CBOs and NGOs and there is cross-pollination across the board.
We do not think that this should be regulated.
147. QUESTION 21 – PAGE 302
Legal Aid South Africa could fund the resolution of family disputes, such as mediation. This is
restricted.
148. QUESTION 22 – PAGE 325
There should ideally be an integrated family justice system.
149. QUESTION 23
Ideally this should take place, but in the past it has proved difficult from a resource and facility
perspective.
150. QUESTION 24
No. It could be improved. If the mediation pilot projects are successful, then this situation will be
improved.
Judges and/or magistrates may recommend mediation as the matter progresses and is casemanaged.
151. QUESTION 25
Vide the responses above.
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152. QUESTION 26
One should guard against over-regulating the family system. The options are available. In any
event, with the Mediation Act, many of the issues would be resolved.
153. QUESTION 27
Care should be taken not to allow improperly qualified mediators to mediate. The damage that is
done in these circumstances is often irreversible.
154.

QUESTION 28
See above.

155.

GENERAL – LIFE RELATIONSHIPS
Although not falling strictly within the ambit of this investigation, the LSSA believes that the South
African Law Reform Commission should urgently consider the issue of life relationships in regard
to draft legislation.
The LSSA had varied and extensive criticism of the Domestic Relationships Bill, which has since
been taken off the table.
Presently, thousands of couples do not enter into marriage or into a civil union in terms of the Act,
but live in life relationships, without any legal consequences during and after termination of these
relationships.
Registration would be difficult of these relationships. In most of these cases, one of the partners
refuses to have a formal registration, because consequences would flow from the
relationship. This disadvantages the most poverty stricken and most disadvantaged, particularly
women and children.
Consideration should perhaps be given to automatic consequences to such a relationship
including, but not limited to, maintenance and proprietary claims, and an award (similar to a Section
7(3) award) in the discretion of a judicial officer.
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The Volks NO v Robinson 2005 5 BCLR 446 CC judgment still stands, which makes it very difficult
for a woman whose partner dies to claim maintenance from his estate. This is strangely enough
contrary to same sex relationships and the case law which developed in this regard. However, the
case law pre-dates the Civil Union Act and there may well be a similar argument to the Volks v
Robinson argument that, where a same sex partner has elected not to get married or to enter into
a civil union, maintenance claims would also not be competent because of the choice
argument. Again, this is problematic in practice.
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