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BE PLEASED TO TAKE NOTICE FURTHER THAT the affidavit of XOLANI
MAXWELL BOQWANA filed evenly herewith and the annexures thereto will be used

in support hereof.

BE PLEASED TO TAKE NOTICE FURTHER THAT if you intend opposing this

application you are required to:

1. notify the Applicant in writing within 20 days from date hereof whether you

intend to oppose,

2. indicate in the said notice an address within 15 kilometres of this Honourable
Court at which you will accept receipt of all pleadings and process in this

matter,

3. within 15 days after filing your notice of intention to oppose, file your

opposing papers, if any.

BE PLEASED TO TAKE NOTICE THAT the Applicant will accept notice of service
of all pleadings and process at the office of its attorneys of record, Mothie Jooma

Sabdia Inc Attorneys at Cnr Jan Shoba and Brooks Streets, Brooklyn, Pretoria.

BE PLEASED TO TAKE NOTICE FURTHER THAT should no notice of opposition
be filed, application will be made to this above Honourable Court on

2015 at 09h30 or as soon thereafter as counsel may be heard.

BE PLEASED to enrol the matter accordingly.



SIGNED AT PRETORIA ON THIS THE 19" DAY OF MARCH 2015.

TO:

AND TO

AND TO:

AND TO:

[SGD: MR.T A MOTHLE]

MOTHLE JOOMA SABDIA INC
Attorneys for Applicant
Duncan Manor
Cnr Jan Shoba and Brooks Streets
Brooklyn
Pretoria
Tel: 012 — 362 3137

Fax: 086 6944
Ref: TA Mothle/Louise/TAM3499

THE REGISTRAR OF THE COURT
PRETORIA

THE MINISTER OF JUSTICE OF
THE REPUBLIC OF SOUTH AFRICA
First Respondent

¢/o The State Attorney’s Office

316 Thabo Sehume Street
PRETORIA

FOR SERVICE BY THE SHERIFF

THE MINISTER OF JUSTICE OF
THE REPUBLIC OF SOUTH AFRICA
Second Respondent

c/o The State Attorney’s Office

316 Thabo Sehume Street
PRETORIA

FOR SERVICE BY THE SHERIFF

THE MINISTER OF INTERNATIONAL RELATIONS AND
COOPERATION OF THE REPUBLIC OF SOUTH AFRICA

Third Respondent

¢/o The State Attorney’s Office

316 Thabo Sehume Street

PRETORIA

FOR SERVICE BY THE SHERIFF



[N TRE HIGH COURT OF SOUTH AFRICA

(GAUTENG DIVISION, PRETORIA)

In the matter between:

THE LAW SOCIETY OF SOUTH AFRICA Applicant

and

THE PRESIDENT OF THE REPUBLIC OF
First Respondent

SOUTH AFRICA
THE MINISTER OF JUSTICE OF
THE EEPUSLEC OF SGUTH AFRICA " Second Respondent
THE MINISTER CF INTERNATIONAL RELATIONS
AND CGO- OP;:,RQ: ON OF THE REPUBLIC

OF SCUTH AFRIC Third Respondent

FOUNDING AFFIDAVIT

| the undersigned,

XOLAN] MAXWELL BOQWANA

do hereby make oath and state that:

1| am an adult male and practising attorney. | am also the co-chairperson of the

Law Society of South Africa.
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The facts contained herein fall within my personal knowledge, unless the
context indicates otherwise, and are, to the best of my knowledge and belief,

both true and correct.

The information set out herein below in respect of SADC and its operations as
well as the Southern African Development Community Lawyers Association
(“SADCLA") are furnished to me by the Ap'piicant who is member of the
SADCLA and represented by Mr Makanatsa Maklonese whose confirmatory is

attached hereto, marked as Annexure "FA14”,

| am duly authorised to launch these proceedings on behalf of the Applicant.

THE PARTIES

The Applicant is The Law Society of South Africa. It is an association of the
six constituent law societies of South Africa, namely the Cape Law Society, the
KwaZulu-Natal Law Society, the Law Society of the Free State, the Law Society
of the Northern Provinces, the Black Lawyers Association and the National

Association of Democratic Lawyers.

The Applicant has, infer alia, the following fundamental, enduring and long-term

aims and objectives:

6.1 promote legal aid and the accessibility of all to the law and the courts;



5.2 uphold, safeguard and advance the rule of law, the administration of
justice, the Constitution of the Republic of South Africa, Act 108 of 1996

(“the Constitution”) and the laws of the Republic of South Africa;

5.3 initiate, consider, promote, support, oppose or andeavour to modify

legistation, whether existing or proposed;

8.4 initiate, consider, promote, support, oppose or endeavour to modify

proposed reforms or changes in law, practice, procedure and ithe

administration of justice;

6.5 strive towards the achievement of a system of taw that is fair, just,

equitable, certain and free from untair discrimination;

5.6 the LSSA is a member of the SADCLA and, as such, promotes the
objectives of the principies contained in the SADC Treaty. 1 will deal

with this aspect herein below.

L-

The First Respondent is the oresident of the Republic of South Africa. The
First Respondent is the Head of State and Head of the national executive. He
is obliged by section 83 of the Constitution 10 uphold, defend and respect the
Constitution as the supreme law of the Republic and to promote the unity of the
nation and that which will advance the Republic. He carries out his duties at
the Union Buildings of South Africa and is served in these proceedings care of

the State Attorney’s Office situated at 316 Thabo Sehume Street, Pretoria.



10.

11.

For the purposes of this application the First Respondent is the responsible
member of the executive who negotiates and signs international agreements on

behalt of the Government of the Republic South Africa.

The Second Respondent is the Minister of Justice and Cotrectionz!
ssrvices of the Republic of South Africa. The Minister is the political head of
the Departments of Justioe and Correctional Services, whose responsibility
inp?udes, amongst others, advising the First Respondent and the national

exscutive about the international law obligations of the Republic of South

Africa.

Tha Third Respondent is the Minister of imternational Rsiaticns and
Coonerailon of the Republic of South Africa. The Minister is the political head
of the Department Of Iniernational Relations and Cooperation and this

e Erent .
blic's forsign policy.
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department is responsible, amongst others, for g nepu

SOSE OF TRIS APPLICATION

The purpose of this application is 10 seek the relief as sei out more futly in the
Notice of Motion to which this affidavil is annexed 10 It entails a declaratory

order that:
11.1  the whole process of suspending the Tribunal;
112  failure to appoint iudges; and

114 all steps refated thereto including the voting ior and signing of and any

aitempt to ratify the 2014 Protocol
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12.

13.

16.

to be unconstitutional.

The aforesaid process is unconstitutional &s the objective is 10 infringe of
deprive the vested rights of citizens 10 have access to the Tribunal as set outin

ihe SADC Trealy, 10 which ihe Government of the Bepublic of South Africais a

party to and bound in law. The aforesald process and conduct is in contrast -

with the objectives of the Constitution of the Republic of South Africa, not in the

interest of justice or the citizens of the Republic of South Africa.

As will be demonstrated heraunder the First Respondent has acted in a manner

which infringes the citizan's right of access 10 justice.

During the course of August 2014, ihe summit of SADC signed the 2014
Piotocol. | aftach hereio, 4 communiqué of the a4th SADC Summit which

confirms that the 2014 Protocol has been adopted, marked annexure “EATT,

Unlike the previous protocol ("the 2000 erotocol), the 2014 Srotocol deprives
the right of citizens 0 refer a dispute between particular citizens and iis

government 10 the SADC Tribunal whereas this was not the case under the

2000 Projocol.

| attach copies of the 2000 and 2014 Protocols as annexures "EA2" and "FAS"

respeclively.

S



417. By signing the o014 Protacol, the President infringed Sputh African citizens'

rights of access 1o justice. This right is & right contained in the Bill of Rights. |

will return to this aspect later.

18. The President, al the Summit, signed andjor voted in favour of the 2014

Protocol. The 2014 Protocol must now De ratified in terms of the provisions of

section 231 of the Constitution.

1g. The other members of the SADC Lawyers Association have resolved 1o bring
simitar applications in their raspective countries, to avoid the adopting and/or

catification of the propose od amendsd 2014 Protocol, by thelr Heads of Staie.

00, The Applicant lzunches this application acting in its own interest as well as in
the interest of the public including the privales sactor, civil society, non-
nizations, workers and emDioyers organizations and citizens

govofnme jal organ

in terms of Section g5 of the Constifution of the Republic of Souih Alrica.

e

rea Eaiabll zhment of the spuinern African Davalopmsni L

the Summit, the Counchi and the Tribunai:

o1. The Southemn African Developiment Community {SADC) is an African
imergovemmemal organisation, constituting one of the regional piltars of the
African Economic Cornmunity (AEC) and formally recognised as a Regional

£conomic Community (REC) of the African Union.
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The SADC was established on 17 August 1892 via the Treaty establishing the
Southern African Development Community ("SADG Trealy") and has fifteen

(15) Member Slates, including gouth Africa, which are hound by the Treaty.

The Summit, comprising the Heads of State and Government from each
Member State, has been established by Article 9(1)(a) to be the supreme policy

making institution of the SADG pursuant 1o Ariicle 10 of the SADC Treaty.

The SADC Council of Ministers, comprising Ministers from each Mamber Siate,
has besn established Dy Article 9(1)(b) of the SADC Trealy. The SADC
Council of Ministers is mandatad to oversse the functioning and development of

e SADC and to ensure ihat SADC policies are properly implemented pursuant

to Articie 11 of the SADC Treaty.

aricle ©{g) of the SADC Trealy ssighlished ihe SADC Tribunal as the

community's judicial organ.

The Summit of Heads of State or Government, pursuant 10 Article 4(4) of the
Protocol on the SADC Tribtjnal, appoinied ihe First members of the Tribunal
during iis summit of Heads of State of Government held in Geaborone,
Botswana on 18 August 2005. The Tribunal has & complement of ten judges,
of whom five ar regular members. Ordinarily the Tribunal will sit with three

mermbers, and a Ul bench consists of five members.

The Tribunal is an international court applying SADC regional law, relevant

international  human rights instruments  ratified by Member States! and
- 4 /\\
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29.

30.

31.

applicable nationa! law. In terms of the 5000 Protocol, the Tribunal may be
approached by SADC Member States, individuals (citizens), private entities and
NGOs, and only after the exhaustion of available domestic remedies. AS

already explained, the 2014 Protocol limits the jurisdiction to dispuies between

SADC Member States only.

Under the 2000 Pratocol, the SADC Tribunal was an imponant forum for
citizens and juristic persons, in the event that their domestic judicial system
failed to adequately provide for @ ramedy for violations of their rights andfor

violations of ihe taws of SADC.
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The 3rd preambular paragraph of ihe SADC Treaty observes that there is a

need to "ensure, through common action, the progress and well-being of ihe psopla of

Southern Africa™;

The 7th preambular paragraph of ihe SADC Treaty observes that there is @

"heed fo involve the people of the Region centrally in the process of development and

integration, particutarly through the guaraniee of democratic rights, observance of hurnan rights

and the rule of law";

Aricle 4 requires SADGC and its Member States to abide by principles of human
rights, democracy and the rule of law, equity, balance and mutual benefit as

well as the peaceful settiement of disputes;

.
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a0 Article 23 of the SADC Trealy provides that gADC shall seek 10 involve fully the
people of the region and key stakehoiders, including the private sector, civil

society, non-governmentai organisations, workers and employers organisations

53, i is thereiore clear from the aforesaid that SADC was brought about by the
people’s participation including but not limited to, the private sector, civil
society, non-governmental organisations, workers  and employers

organisations, and for their benefit. The vesied rights of the aforesaid people

(citizens) are of utmost imporiance.

nsion of th2 SADS Tribunal and the drafiing of a

=
D

cyenis leating 0 tha susp
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HNew orotocol on taa Tribun

54. During August 5010, ihe SADC Ministers of Justice recommended 10 ihe SADC
Symmit in Windhozk, Namibia, ihal & review of the role, functions and terms of

refarence of ihe Tribunga! chould be conauctad.

The recommendations cmanaiing from the review Were adopted at the SADG

0
o

gummit of August 2010. Foliowing this SADC resolved ot to reappoint of
replace those Tribunal Members of the SADC Tribunal whose 1erms of office
had expired, thereby preventing a quorum, and prohibiting the Tribunal from

receiving any new cases pending the completion of the review. Attached

hereto the minutes as annexure “ERAAY

36. Pursuant 10 the decision of the SADGC summit, the SADC Secretarial

commissioned World Trade Instituie Advisors (WTH) 10 undertake thisrf’review.
WA
J." 1‘: '—f(\‘L_L}l,'—/!
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WT! submitted its Report on of about February 2011. The recommendations

included:

ia  The Tribunal shal have jurisdiction over disputes between Member Staies and
hetween natural or legal persons and Member States, provided that any such
natural or legal persons have an inferest of a legal nature in the subject matter of

the dispute;

b. Amend the SADC Tribunal Protocol to provide for an appellate tribunal 10 hear

appeals from decisions of the SADC Tribunal; and

c. Decisions of the Tribunal shall be binding Upon the parties lo the dispute in
respect of that particufar case and enforceable within the ierritories of the
Member Staie concerned in accordance with domestic procedure governing the

axacution of judgments against the State."
A copy of ihe recommendations is strached hereto as annexure "FLALBY

In April 2011, the SADC Minisiers of Justice considered the Repoit of the WTL
and adopted a set Of recormmendations which were presented o the Summit on

19 May 2011.

in May 2011, the sADC Summit mandaied e Minisisrs of Justice and
Attorneys General 10 continue with their review of the Tribunal and to submit a
provisional Report at its August 2011 gummit, and a final Report at its August
2012 Summil. The gummit also extended the moratorium on the Tribunal

receiving any new cases or hearing pending cases.

On 18 August 2012, the SADC Summit "resoived ihat  new protocol on the Tribunal
should be negotiated and that its mandate should be confined 10 interpretation of the SADC

Treaty and Protocois relating to disputes between Member States® ThIS decisior further
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43,

11

extended the suspension of the operations of the SADC Tribunal indefinitely

since ihe first suspension in August 2010.

During the course of August 2014 the Attorneys General and Ministers of
Justice in the SADC recommended that the Summit adopts the 2014 Protocol.

The 2014 Protocol adversely reduces the jurisdiction of the SADC Tribunal

rendering it an intersiate Court.

Al deliberations regerding the review of ine Tribunal's mandate were
conducied solely by te Heads of State and Governments of the SADC
Mernber States, SADC Organs and SADC ofiicials, io the exclusion of the

citizens within SADC.

The Applicani addressed two lsiters, dated og Fabruary 2014 and 24 June

scond Respondent, respactively,

0y

2014, ic the First Respondent and the

D

wherain a meeling was requssisd to discuss the Tribupal. 1 atiach copies of
ihese letiers as annexures "EAE" and "FAS". Both the First and the Second

Lawyers'

[IRY

Raspondent’s aiigniion wers drawn to the memorandum of the SADC
Association which was attached to the letters. The SADC Lawyers' Association

recommended the following to the SADC Ministers:

12acommendations (o SADC Ministars

(a)  The ministers must actively engage their respective Heads of State about not

adopting a protocol that will dilute the powers, roles and responsibilities of the SADC

Tribunal;

(by The ministers must engage other ministers of justice, during the meeting of :JSADC
Council of Ministers, to be held in Lilongwe, Malawi from 6 March 2014, o{'v_‘r/;iipe new

;’,
3
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protocof on the SADC Tribunal with a view 1o reinstate the tribunal according to ils’

original mandate; and

(c) The ministers must encourage the SADC Heads of Siate and Government 10
facilitate the wider participation of the citizens of the ragion in the formulation of a
new protocol on the SADC Tribunal.

To date the First Respondent has tailed 10 respond to the aforementioned

lettar.

in the sioramentioned letier addrassed to the gacond Respondent he was
informed that.
"The SADC Lawyers’ Association desires the restoration of the Tribunal &s an asseniial

tool of access 10 justice and protecior of human rights. The Tribunal must not onty

adjudicate in matters of intersale relevance, it must also attend to matiers that are brought

by the privaté socisty and civil societv.”

The Second Raspondent was informed that the Applicant will apply to the

Honourabie Cou tor an order in ihe following terms:

REN
o
T

declaratory orders concerning the rofe of our Government's responsibie
entities in the suUsSpension of the Tribunal, rarmination  of Tribunal

members and the review of its jurisdiction and its protocol; and

46.2 an order thal the responsible entities must undertake the necessary
measures to correct @ viotation and refraining from voting on the

Tribunal until such time that violations are corrected.

X
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48.

50.

51.
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The Second Respondent’s offices acknowledged receipt of the letter and
advised that the matter is receiving the Second Respondent’s attention. A copy

of the correspondence by email is annexed hereto marked Annexure CEAT.

The Applicant addressed a further letier, dated 8 August 2014, 10 the First

Respondent, attached hereto marked annexure seag”.  The Applicant

contended {hatl:

481 the decision to suspeind ihe Tribunal and any proposed resolution in
support of ihe 2014 protocol, &fiects ali citizens of the memoer states

including the citizans of South Africa,

48.2  requesied ihe President, in sccordance with the spirit and purpose of
our Constitution and rule of law, io give an underiaking that he will
object o the nroposed nroiocel and seex A nosiponsment of the voting

o the 2014 Protocol.
The First Raspondent has not yet responded 10 this letier.

A further lefier dated 2 September 2014, was addressed to the Second
Respondent by the Applicant to which no response has been received. A COpY

of the letter is atiached hereto marked annexure “EAQY,

The Respondents are chalienged explicitly 1o be transparent to the Court and to
the Applicant {which includes the public at large] and 1o explain fully the
process, the advice and recommendations Dy the Second E}n/g‘.‘ Third

i..]i
!
1
!
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Respondent 10 the First Respondent as well as the reasons for such advice,

recommendation and conduct. The First Respondent must explain his conduct

and the constitutionally thereof.
T1 E SOUTH AFRICAN COI HSTITUTIORAL FR DAMEWORK

52, The Constitution provides in section 1 that ine Republic of South Airica is one,

sovereign, democratic ctate, founded on the following values:

521  human dignity, achievement of eguality and ing advancemant of numan

rights and freedom,
522  non-racialism and non-sexism,
523  supremacy of the Constitution and tne rule of law,

504  universal suffrage, a nationat common voters' roll, regular elections and
a multi-paity  system of democratic goveinment, 10 ensure

accountability, responsivensss and openness.

53. In terms of section 2. the Constitution is the supreme law of the Republic; law

or conduct inconsistent with it is invalid, and the obligations imposed by it must

be fulfilled.

54, Section 7 provides inal the Bill of Rights is the cornerstone of democracy in

South Africa. It enshrines the rights of all people in our country and a‘fxfrms the

m
’I
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democratic values of human dignity, equality and treedom. The State must

respect, protect, prormote and fuitil their rights in the Bill of Rights.

Section 231 provides that an international agreement binds the Republic only -
aiter it has been approved by rasolution in both the National Assembly and the
National Council of Provinces, uniess it is an agreement referred to in
subsection (3} When entering into international agreaments, the First
Respondent 1S duty bound 10 "respec, protect, promote and fulfil" the rights -
contained in the Bill of Rights and any action which is in conflict with these
principles is unconstitutional and therefoie untawful.

Any international agreement becorees law in the Republic when it is enacted .
into law by national legistation; but & self-executing provision of an agreemert
that has been approved DY Parliament is law in the Republic unless it is

inconsisient with the Constitution oF an Act of Dariiament.

The Republic is bound by international agreements which were binding on the

Republic when shis Constizution took offect.

Seciion 232 provides that customary international law is law in the Republic

unless it is inconsistent with the Constitution or an Act of Parliament.

For the purposes of this application, Article 16(2) of the Treaty is paramount. it
provides that the Protocol (whether 2000 or 2014) forms an integral part of the
SADC Treaty. This informs the procedure 10 be followed for amending the

Trealy &as contemnpiated by the Vienna Convention on Laws and Treaties, 1969.
~]
A
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Our Constitutional Coutt has laid down the following principies in relation fo

international agreements:

60.1

£0.3

60.4

Section 7(2) of the Constitution requires ihe State to "respect, protect,

prosmote and fulfil the rights in the Bill of Righis".

The national legislative authority vests in parliament. When axercising
this legisiative authority, Parfiament is hound only by the Constitution
and must act in accordance  with and within i@ imits of the
Constitution.  Wnen avercising its public power, parliament must act
within its constitutional constraints.  One ot ih-ese constraints is that
*thare must be a rational relationship between the scheme which it adopis and the

achievement of a legitimate governmental purpose". Pailiament may aiso not

act capriciously Of arbitrarily.

Under our constitutiona! scheme, it is the responsibility of the execulive
to develop and implement policy. is also the responsibility of the
exscutive to initiate legistation in order io implement policy and it is the
responsibility of Patliament 10 make faws. When making laws,
Parliament will exercise its judgment as to the appropriate policy to
sddress the situation. This judgment is poiitibai and may not always

coincide with the views of social scientists or other experis.

in promoting and expanding DUT constitutional values 1o the Southern

regions Our former State Presidents, Mr Mandela and Mr Mbekl

pL

:’[
4
4
;

assigned to the SADC Treaty for the benefit of citizens of the Republic
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of South Africa. That decision and the actions thergto have been

slowly inhibited by the actions of the First Respondent.

0.5 | am advised that the ratification of an international agreement DYy '
Parliament is & positive statement 10 signatories of the aforesaid
agreement subject 1o the provisions of the Constitution, that the
Republic Wil act in accordance with the ratified agreement.
International agreements, hoth those that are binding and those that
are not, have an important place in our laW. Wwhile they do not create
rights and obligations in our domesﬂc. legal space, international
agreements, nariicularty ihose dsaling with human rights, may be used

a5 Interoreive instrumenis 1o evajuaie and understand our Bill of

in concluding ihat s Tiisunal is a foreign court, the Constitutional Court
placed much emphasis on the fight of access io courts as the foundation of our
Constitution which includes citizens’ rights of access to the Tribunal, which 18

the only court in the SADC.

Our Courts have recognized ths Tribunal a “foreign court* as well as the

enforceability of the Tribunal's orders within our jurisdiction.



THE

63.

o4,

(s
n

66.

18

SADC TRIBUNAL AND FROTECTION OF HUMAN RIGHTS

The SADC territory is home 1o approxtmately 040 million citizens and many

human rights related provisions can he found within the legal framework of

SADCG.

The protection of human rights nlays an casential role 1N economic
development as it has an impact on the investment climate which contributes t0
growth, productivity and employment creation, which 18 important for ihe

advancemert of the citizens' social aconomic rights.

In the past, the Tribunal has been called upon fe consider human rights
implications of economic policies and programmes, the most obvious example

is the matier of Mike Campbell (Pty) Ltd and others Vs the Rapublic of

Zimbhabwe. The gADC Treaty refers to regional infegraticn and to human rights

direcily of indirectly &t soveral stages. FOf insiance, in its nreamble, the Trealy,

iniar alia, staies ihe following:

“Recognises the need fo involve the people of the region centrally in the process of

development and integration, particularly through_the ouaranige _of democratic_riohts.

obsarvance of humarn riohts and the rule of law.” (emphasis added)

Article 4(c) of the SADC Treaty provides that SADC ano its Memnber States

shall act in accordance with the principies of human rights, damocracy and the

rule of law.
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71.

72.

The principle of human rights, democracy and rule of law are nrinciples already

enshrined in the Constitution and other democratic Member States of SADC.

The Treaty confirms that the principles aré applicable within SADC.

Article 16(1) of ihe SADC Treaty provides that the primary mandate of the
Tribunal is:

"“The Tribunal shall be constitutad to ensure adherance to and the proper interpretation of

the provisions of this Trealy and subsidiary instruments and to adjudicate upoil such
disputes as may be referred to it."
Atticle 16(2) of the Treaty provides that the Protocol forms an integral part of

the Treaty

It is apparent that the jurisdiction of the Tribunal as it now stands inhibits the
right of access 10 justice as well as ihe advancement anc protection o1 human

rights in general.

The right of access {6 justice is guarantesd in our Constitution which has been

extended to the SADC Tribunal.

The right of access 1G justice was infringed when the Tribunal was suspended
by the Summit. The Tribunal was suspended by the Summit held on 20 May
2011, The First Respondent was represented by the South African High

Commission in Namibia. A copy of the communique is attached heralo marked

Annexure “FA13” T[
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The right continues 1o he infringed by viriue of the fact that the President signed

ihe 2014 Protocol which limits the jurisdiction of the Tribunal between member

states only.

| am advised that the First Respondent could not deorive the existing rights of
citizens without their prior consultation and consent as the rights vests in them.

Legal argument will be addressed hereon at the hearing of this application.
This is a contravention of the Constitution.

The Applicant has called far infarmation andjor reasons from the First
Respondent hui io date ne has refused, despite various demands, the First,
Second and Third Respondents ipiled, refused and/or naglected fo reply 1© the

Apolicant's request a8 aforesaid.

On 28 Feoruary 2014, the Applicant wrote a latter to the offices Of the
First Respondent requesting an audience with the Firsi Respondent regarding
the subject of this matter. A copy of the 1stter is annexed hereto marked

annexure “FA5”.
The First Respondent's Office never replied.

On 24 June 2014 a simiiar letter was addressed by the Applicant to the Second

Respondent. A Capy of the letter is annexasd hereto marked as annexure

i \
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A response was received from the gecond Applicant as discussed in paragraph

49 of this affidavit. A copy of the arnail is annexed hereio marked as annexure

“FAT”.

On 8 August 2014, the Applicant wrote @ ietter to the offices of the First
Respondent, the contents of the letter is self-explanatory and is of importance.

A copy of the letier is annexed hereto marked as annexure “EAB".
NO response was received from the offices of the First Respondent.

On 18 August 2014 e Applicant’ atioingy sent an email 10 the Third
Resnondent requesting  the Third Respondent. io indicate whal the
Government's point of view is, regarding the proposed protocol, inter alia, the
limitation of the SADC Tribunal's jurisdiction and access to the Tribunal. A

i _

ratn marked 2s arnexurs “FA 0",

[}

cony of the omail is annexad N

On 20 August o014, AUV André Stemimet trorn the offices of the Third
Respondent replied 10 the Applicanis Attorney's correspondence regaiding ing
summit held i Zimbabwe on 17 and 18 August optd. He ingicated that
alihough the proposed Protocot was adonted, it was st that stage not binding
as it was not ratified by the South African Government. A CopY of this

correspondence 1S annexed hereto marked as annexure “FAG1Y.

On 2 September 2014, the Applicant’s Attorney wrote @ letter to the Second
Respondent enquiring from the Second Respondent what the Government’s

stance is regarding the ratification of ihe Protocol voted for by ‘thre First

i
i i
o
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Respondent, what processes have been commenced with in regards 1o the

catification of same apd at what stage of the process/es is the Government

placed. A COPY of the letter is attached hereto marked as annexure “FAZ”.

55. No response was received to this request.

g7. Unon drailing of this application Mr L Sigwela, @ representative trom the office

of the Third Respondent, confirmed that the' office of the First Respondent had

not tabled in Parlizment Nor in the National Councit of Provinces any

giscussions and/or debates regarding tha ratification of ine adopted nrotocol.

CONCLUSION

g8, In an open, iransparsnt ond democratic society that 18 envisaged by the

Constitution of the Republic of gouih Africa:

ag.1 the Applicant and the public &l large are entiiied 10 e information

and/or ¥asons requesied; and

gg.2 ihe Respondsnts ars obliged 1@ furnish the informaticn and/or 15as0NS

requested by the Applicant.

g9. The Respondent’s failure to act as aforesaid since 28 Eebruary 2014 until date

of signature of this affidavit demanstrates a disregard of the Constitutian, the

duties conferred upon the Respandents in terms thereof and the rights of

citizens of he Republic of South Africa. This conduct should D& frowned upon,
/

7N ]
by the Honourable Gourt. A L
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g0, Despite various attempts 10 determine if any public participation Was called for
or engaged in, NO such evidence could be ostablished. The Respondents are
specifically chatlenged 10 fully disclose to this Honourable Court any such
public participation prior 10 taking action in yoting in tavour of a proposal
resulting in the deprivation of existing rights of citizens of the Republic of South
Africa. The Applicant raserves its rights to supplement 10 this aspect once the

Respondents have disclosed all relavant information in this regard.

g1. For the reasons sat out above, | pray for an order as set out in the Notice of

Wotion.

| Y

\\\___//l '\\ 1 K\"\:_/(
L"%ﬁﬁﬁﬁ@f‘iﬁgu BOGWANA
THUS SIGNED AND SWORN TO REFORE ME at pesoson this il 1\, day of

T"-”\gr‘;;j,é\ 2015 the deponent having acknowiedged ihat he knows and
understands the cortents of this sifidavit, that the deponent has 1o objection 1o
taking the prascribed oaih, that the oain which the deponert has taken in respect
thereof is binding oON the deponent's conscience, and ihat ihe conients of this
afidavit are both true and correct. /

DAREL PIETER FOURE
COMMISSIONER OF DATHS
_ FSF LAW CHAMBERS
OFR BROOKLYN ROAD AND BACOYS §7
VIENLO PARK, PRETORIA '
FRACTISING ATTORNEY, B84
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18 August 2014
18n50 Hours

' commumaué OF THE
4™ SUMMIT OF SADC LEADS OF STATE ARD GOVERNMENT
VICTORIA FALLS, ZIMBABWE

AUGUST 17-18, 2014

the Summit of the Heads of State and

The 34" Ordinary meeting of
Southern Alfrican Development Community (SADC) was

i ababwe on 17" and 18 August 2014,

Government of the

held in Victoria Falis, Republic of Z

The Summit took place Un
Transformation. Leveraging the Region's Diverse Resources ior Susiainable

=conoimic and Social Developmeant through Velue Addition and pencficiation.”

summit elected H.E. President Robert Gabriel fiugabe of he Republic of

Zimbabwe as Chairperson and H.E. Lt General Seretse Khama lan Khama of
the Republic of Botswana as Deputy Chairperson of SADC, respectively.

Summit also clected H.E. Jacob Gedleyihlekisa Zuma, president of South

Africa, and the Right Honourabie Thomas Motsoahae Thabane, Prime Minister

of the Kingdom of Lesotha as Chairperson and Deputy Chairperson of the

sADC QOrgan on Politics, Defence and Security Cooperation, respectively.

Sumimit was attended by the fallowing Heads of State and Government and or

their representa’tives:

der the theme: ngADC Strategy for Economic'



o)

8.

Botswana
DRC
Lesotho
Madagascar
Malawl

Mauritius

Wozambique
Namibia
Seychelies
South Affica
United Rep-ubiic
of Tanzania

Zimbabwe
Angola
Swaziland

Zambia

Summit was also a

H.E. President Lt. Gen. Seretse Knama lan Khama
H.E. President Joseph Kabila Kabange

Rt, Hon. Prime Minister Thomas Motsoahae Thabane
H E. President Hery Rajaonarimapianina

H.E. President Prof. Arthur Peter Mutharika

Dr. the Rt. Honourable Navinchandra Ramgoolam
Prime Minister

H.E. President Armando Emifio Guebuza

H £, President Hifikepunye Pohamba

U E. President James Alix Michel

Y E. President Jacob Gedleyihiekisa Zuma

H E. President Jakaya Mrisho Kikwete

H.E. President 2 obert Gabriel Mugabe,
Hon. Vice President Dr. anuel Domingos Vicente
Rt Hon. Sibusiso Rarnabas Diamini, Prime Minister

Hon. Vice President Guy Scott

tended by H.E. Dr Nkosazana Dlamini-Zuma, Chairpetson

of the African Union Cornmission (AUC) and H.E. Dr. Stergomena | swrence

Tax, SADC Executive Secretary.

11 E. Presideit Robert

Gahriel Mugabe, incorning Chairperson and host.of the

4% gummit welcomed the SADC Heads of State and Government and other

delegates to the Re

outgoing Chairperson of SADC, H.E. President Prof. Arthur peter Mutharika of

the Republic of Malawi for having provided leadership to the Region during his

tenure.

pubiic of Zimpabwe. President Wugabe paid tribute to the

The Summit was also addressed by newly clected Heads of State and

Government, namely, H.E. President

Professor Arthur Peter Mutharika of the

page 2z 07



11.

12.

Republic of Malawi and by H.E. Hery Rajaonarimapian%na, First President of the
1/ Republic of Madagascar, who deliverad their maiden speeches, in which

they re-affirmed their governments’ commitment to the sADC political, regional

integration and developmental agenda..

summit was aiso addressed by H.E. Dr. Nkosazana Dlamini-Zuma, the AUC

Chairperson who expressed the AU’s commitment to work with SADG in order

to strengthen the region's peace and security initiatives, as well as in key

priority areas of programmes implementation‘ within the sramework of the AU

Vision 2063.

Summit commendad the people and govemments of the four (4) SADC
Member States namely, Swaziland, mMadagascar, South Africa and Malawi for
& alections between the 33 and aalh

holding peaceful, frag, fair and cradibl

Ordinary Summits.

summit congraiulated their Excellencies, Hery Rajaonarimapianina, Jacob
Gedieyihlekisa 7uma and Prof. Arthur Peter Mutharika for emerging victorious

in the elections held in their respective couniries.

Summit received a Report of the Outgoing Chairperson of the SADC Organ on
politics, Defence and Security Cooperation, H.E. Hifikepunye Pohamba,
President Of the Republic of Namibia hightighting ine political =nd security

situation as follows:

) The Region remains generally peaceful and stable.

i) On the Democratic Republic of Congo: Summit endorsed the decision by
the last Joint sADC-ICGLR ninisterial Meeting that the voluntary
surrender and disarmament by FDLR shall be done within & siX month

time frame. summit also called upon the United Nations in co-operation

with the Adrican Union, to play s cole in repatriating the FDLR elements

that have voluntarily surrendered and disarmed of provide them with

<)
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13.

14.

15.

temporary resetilement in third countries outside the Great Lakes
Region.

(ii) On the Republic of Madagascar: summit reaffirmed its commitment to
support Madagascar in the context of dialogue, national reconciliation
and national building processes. summit also appealed to the
international community to support Madagascar in the development
process. summit urged all stakeholders in Madagascar to adhere to and

ensure full implementation of the SADC roadmap.

(i ~ On the Kingdom of Lesotho:  Summit encouraged ne Coalition
Government Leaders 0 continue to provide leadership in its effort to fina
a lasting political solution to the current impasse, and underscored
SADC's commiiment (o support the leaders of the Coalition Government.
Summit furiher anpealed to all political leaders and the people in general
to refrain from any action that may undermine peace and siabiiity in the
country and urged political staksholders to resoive the political

challenges in accordance with the Constitution, laws of the land in line

with the Democratic Principles.

Summit commended H.E. President Hifikepunys Pohamba for succassfully

steering the SADC QOrgan an Politics, Defence and Security Cooperation.

Summit underscored the need to appropriately honout Counding Leaders who
played an outstanding role in me liberation of Africa, st hoth regional and

continental levels.

gummit launched the SADC Hashim Mbita Project Publication outiining the
history of the national liberation struggles in Southern Africa and the SADC

Statistical Year Book. To this end, Summit urged Member States to honour |
Brigadier General Hashim Mbita as demonstrated by the Repubfic of Zimbabwe

which conferred the highest honour for a foreign national, the Oraer of

fMunhumutapa.

aof7
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17.

18.

18.

20.

On the Theme, Summit directed thal industrialization should take centre siage
in SADC’s regianat integration agenda. 1o ihis end, Summit mandated the
Ministerial Task Force on Regional Economic Integration 10 develop a strategy

and roadmap for industrialization in the region.

summit noted progress in the review of the Regional Indicative Strategic
Development Plan and directed ifs finalization_and the preparation of an

Implementation Plan in order to provide guidance towards the implementation

of SADC programmes.

Summit received a report srom the Committee of Ministars of Justice/Attornays
General relating to progress on negotiating a new Protocol on the SADC

Tribunal, and adopted the new Protocol on the SADC Tribunal.

summit received a report from the Ministerial Task Force on Regional
Economic Integration, outlining amoenyg others, status in tariff phasedowns and
intra-SADC trade. Summit also received a progress report on the ongoing
tripartite free trade area negotiations and directed the expeditious completion of

the Tripattite FTA negotiations i order 1o pave way for the Continantal FTA

process.

summit reviewed the regional food =nd nutrition security and noted increases in
food preduction during tne 2013-2014 growing seasoh. However, humanitarian
assistance and malnutrition still rerain a challenge. To this end, Summit
endorsed a Regional Food and Nutrition Security Strategy for 2015 to 2025 to
ensure improved food avaitability, accessibility and utilisation in.a more

sustainable manner.

Summit noted progress on the status of women's representation in politics and
decision making and urged Member States to put in piace effective legislation,

policies and strategies necessary to sustain the schievements recorded 80 far.

paga 5 of 7
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23.
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27.

gummit also noted progress in the prevention and contral of HIV and AIDS, TB
and Malaria, all of which have shown 2 declining trend. Summit aiso reviewed
the threat posed by the Epola Virus Disease and urged Member States to
continue putting in place measures to prevent its outbreak and o effectively

contain it in case of an outhbreak in the SADC Region.

summit signed the following Legai Instruments:

(i) Protocal on the Tribungl in the Southern African Development
Community:

(i} Protocol on Environmental Management for Susiainable Development;

(iih), Protocol on Employment and Labour; and

(iv) Declaration on Regional Infrastructure Development.

Summit 2dopted a Declarafion in support of Small lstand Developing States

ahead of the Third Conference of Small lsland Development States (SIDS) to

be held in Samoa in September 2014,

[ PN P
L

summit did cail upon it Memiber States to fully support the Legitimate Liailit O

he Republic of Mauritive for the restoration of its sovereignty over Chagos

1=

Archipelago without which the full decolinization of Africa is not complete.

Summit re-appointed Ms Emilie Ayaza Mushobekwa as he Deputy Executive
Secretary — Finance and Administration, and noted ihe appointment of Or
Thembinkosi Mhlongo as Depuly Executive Secretary — Regional Integration by

Council, as mandated by Summit in Malawi in August, 2014.

During the Oicial Closing Ceremony, summit received sarewell statements

som H.E. President Armando Emilio Guebuza of the Republic of Mozambigue

and H.E. President Hifikepunye Pohamba of the Republic of Namibia whose

presidential terms of office are nearing their end.

pegabol’?
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29.

30.

(@8]

32.

P

In his remarks, H.E. President Guebuza commended SADC for the major
achievements it has made since its existence, the solidarity and fraternal

support he had received from other Heads of State and Government, and urged

them to support his successor.

In his remarks, H.E. President Pohamba told the Summit that it had been an
honour for him to have worked for the last nine years with his colleagues, the
SADC Heads of States and Government, with whom-they collectively made
strides in addressing peace and security challenges, as well as advancing the

SADC regional integration and development agenda.

Summit was officielly closed by SADC Chairperson, H.E. President Robsrt

Gabriel Mugabe of the Repubiic of Zimbabwe.

The Depuly Chairperson of Summit, H.E. Lt General Sereise Khama lan
Khama, President of the Republic of Botswana delivered a vote of thanks and
invited the Heads of State and Government and ail delegates to the next

Summit to be held in Gaborone in August 2015,

Summit expressed its appreciaﬂbn to the Government and people of Zimbabwve
for hosting the Summit and for the warm hospitelity extended to all the
delegates.

DONE AT VICTORIA FALLS, ZIMBABWE

AUGUST 18, 2014
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MALNEE

FRICAN DEVELOPHEHT CORHAUHITY

WE, the Heads of State or Govermnment of

The Republic of Angola

The Republic of Botswana
The Democratic Republic of Congo
The Xingdom of Lesotho

The Republic of Malawi

The Republic of Mauritius
The Republic of Mozambique
The Republic of Namibia
The Republic of Seycheiles
The Republic of South Africa
The Kingdom of Swaziland

The United Reprllc of Tanzania

The Republic of Zimbabwe

DESIRING to conclude the Protocol on the Tribunal established by Articls 9 as read with

Article 16 of the Trealy,

AERESY AGRER s follows:

ARTICLE 1
DEFINITIONS

1. 1In this Protocol terms and expressions defined in Article I of the Treaty shall bear the

same meaning unless the context otherwise requires.
2. In this Protocol, unless the context otherwise requires;

“Committee of Ministers”™  means the Committee of Ministers of
Justice/Attorneys-General referred to in the Protocol

on Legal Affairs;

means a Member of the Tribunal appointed in terms of

“Member”
Article 4 of this Protocol;

‘i
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“President” meens President of the Tribunal elected in terms of
peragraph 1 of Article 7 of this Protocol;
“Rules” means the Rules of Procedures referred to in Article
23 of this Protocol; and
“State” means a Member State of the Community
PARTII
QOrganisation
ARTICLE 2
CONSTITUTION OF THE TRIBUNAL
The Tribunal of the Community (hereinefier referrad o 2s “the Tribunel”), is hersby

constiteied in terms of Asticle 16 of the Treaty and shall function in accordance with the

provisions of the Trzaty and this Protocol.

ARTICLE3
COMSTITUTION AMD COMPOSITION

i, The Tribunal shall consist of not less than ten {10) Members, appointed Tom nationals
of States who possess the qualifications required for appoiniment to the highest judicial
ofices in their respective States of who are jurists of recognised compeience.

9 The Council shall designate five (5) of the Members 2s regular Members who shall sit
regularly on the Tribunal. The additional five (5) Members shall constitute a pocl from
which the Presideni may invite a Member to sit on the Tribunal whenever a regular
Mamber is temporarily absent or is otherwise uneble to carry out his or her functions.

3 The Tribunal shall be constituted by three (3) Members; provided that the Tribunal mey
decida 1o constitute a full bench composed of five {3) Members.

4. The President shall be responsible for selecting the Members who shall constittte the
Tribunal for the purpose of hearing 2ny case brought befors if.

5. Onaproposal from the Tribunal, the Council may increase the number of Members,
6. Notwo or more membeis may, at any time, be nationals of the same State.

ARTICLE 4
HOMINATION, SELECTION ARND APPOINTMENT OF MEMBERS

1 Each State may nominate one candidate having the qualifications prescribed in Article
3 of this Protocol.

L
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T

2. Due consideration shall be given to fair gender representation in the nomination &nd

appointment process.

3 The Members shail be selected by the Council from the list of candidates so nominated
by States. Nominations for the first appointment shall be called within three (3)
months, and the selection shall be held within six (6) months, of the date of entry into

force of this Protocol.

4. The Members shall be appointed by the Summit upon recommendation of the Council.

5. Where 2 Member is appointed to replace a Member whose terms of office has not
xpired, the Member so appointed shall serve for the remainder of his or her

predecessor’s termL

6. Any appointment to fill a vacancy referred to in paragraph 5 shall be conducted within
three (3) months of the vacancy occurring. The proceduie referred fo in the preceding
varagraphs shal! apply mufcils mulandis. :

ARTICLE 5
SOLEMN DECLARATIOI

Every Member shall, before taking up his or her duties, mezke 2 solemn declaration in open
e will carry out his or her duties indspendently, impartially and

casgion that he or sh

ppebu}

ARTICLE 6
TEHURE OF OFFICE OF MERMBERS
1 The Members shali be appointed for a term of five (5) years and may only be rte-
appointed for a further term of five (5) yeers. However, of the Members initielly
appointed, the terms of two (2) of the reguler and two (2) of the additional tiambers
she end of three (3) years. The Members whose term is to expire af the

shall expire at
end of thrae (3) years shall be chosen by a lot to be drawn by the Executive Secretary

immediately after the first zppointment.

2. Subject to paragraph 3 of this Articie, the Tribunal shall sit when required to consider a
case submited to it. The Members shall, thergfors, not be appointed on a full-time
basis.

3. On the recommendation of the President, the Council may at any time decide that the

workload of the Tribunal requires that the Members should serve on a full-time basis.
In that event:

(a) existing Members who elect to serve on a full-time basis shall not hold any other
office or employment; and

(b) the Members subsequently appointed shall not hold any other office or
employment,

Protocal on Tribunal
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ARTICLE 7
THE PRESIDENE

The Tribunal shall elect its President for a term of three (3) years.

If the President is temporarily absent OF otherwise unable to carry out his or her
functions, the other Members shall elect an Acting President.

ARTICLE &
RESIGNATION AND TERMINATION OF OFFICH

The President may at any time resign his or her office by a letier to the Council

delivered through the Executive Secretary.

A Member other than the President may at any time resign his or her offics by a letter

nan
President for transmission 10 the Counci] through the Executive

ta
{y]

delivered to the

Secretary,

No Member may be dismissed unless in accordance with the rules.

xpiration of his or her term of office, a Member shall continue 10
110

nose cases partly heard by him or her.

Notwithstanding

the
hear and to complete

ne ¢
giet

ARTICLE9
HISOUALIFICATION OR RECUSAL

or administrative funciion, o may hoid any

No Msmber may exercise 2y political
ty or an organisation

political office or any office in the service of a Statg, ths Communi
or engags in any trade, vocetion or profession cor any other occupation which might
interfere with the proper exercise of his or her judicial fonctions, impartiality or

independence.

1

No Member may participate in the decision of any case in which he or she has
previously tzken part as &n agent, a representaiiye or an advisor, Of as @ [RSMmuer of &
national or jnternational court of tibunal oF in any other capeciiy Of in eny metsr in
which a State of which he or she is a national is a party to a dispute before the Tribunal.

Any dispute regarding the provisions of paragraphs 1 and 2 of this Article shall be

resolved by a decision-of the Tribunal sitting without the Member concemned.

ARTICLE 10
IMMUNITY FROB LEGAL PROCEEDINGS

The Members shall be immune from legal proceedings in respect of anything said or done by

them in their judicial capac

ity. They shall continue to enjoy such immunity after they have

ceased to hold oiiice.

4.
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ARTICLE 11
OF SERVICE AND SALARIES OF MEMBERS

TERES AND COMDITIONS

s and benefits of the Members shatl be determined

The terms and conditions of service, salarie
by the Council.

ARTICLE 12
REGISTRAR

A e — =

who shall, subject to overall supervision of the

1. The Tribunal shall appoint a Registrar
administration of the Tribunal.

President, be responsible for the day to day

5 The Tribunal shall employ such other staff as mey be required {0 enable it to perfomn
its functions.
benefits of the Registrar and other

f service, salaries and
eadztion of the Tribunal.

3, The terms and conditions o
gtaff shall be determin

ARTICLE 13
STAT OF THE TRIBUNAL

2]

ey
t

p

| have its seat at a place designated by the Councli, proviced it may in

The Tribunal shal
d exercise its functions anywhere within the Community if it considers it

particular case sit an
desirable.

TART B

Juriscdiction

, ARTICLE 14
BASIS GF JURISDICTION

The Tribunal shall have jurisdiction over all disputes and all applicetions referred o it i
d this Protocol which reiate to:

ccordence with the Trealy an

mw

(2) the inter rztztion and application of the Treaty,
(b) the interpretation, application Of validity of the Protocols, 2l subsidiary
instruments adopted within the framework of the Community, and acts of the

institutions of the Community;

(c) all maiters specifically provided for in any other agreements that States may
ch confer

conclude among shemselves or within the community and whi

jurisdiction on the Tribunal.

rotocol of Trbunal
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~eferred to the Tribunal either by the Sta

ARTICLE 13
SCOPE OF JURISBICTION

1. The Tribunal shall have jurisdiction over disputes between States, ang between natura

or legal persons ang States.

action against a State unless he or she has

2 No natural or legal person shall bring an
eed under the domestic jurisdiction.

exhausted all available remedies or is unable to proc

3. Where a dispute is referred (o the Tribunal by any party the consent of other parties to
the dispute shail not be required.

ARTICLE 16
PRELIMIMARY RULINGS

i 2 of this Article, the Tribunal shall have

Subject to the provisions of paragrap
edings of any kind and between any

jurisdiction to give pretiminary rulings in proce
parties before the couris oF tribunals of States.

"

2 The Tribunal shall not have original jurisdiction but may rule on a question of
interpretation, application of validity of the provisions in issue if the question is
referred to it by a court o tribunal of a State for a preliminary ruling in accordance with

this Protocol.

ARTICLE 17
DISPUTES BETWEEN 8TATES AND COMRMUPNITY

Subject to the provisions of Article 14 of this Protocoi, the Tribunal shaii have exclusive

jurisdiction over all disputes between the States and the Commurity. Such disputes may be

e concemed or by the compsiant imsiitution oF Organ

of the Community.

PERSONS AND COMPAUMITY

Subject to the provisions of Article 14 of this Protocol the Tribunal shall have exclusive
jurisdiction over all disputes between natura) or legal persons and the Community. Such
disputes nray be referred to the Tribunal either by the natural or legal person concerned or by
the competent institution or organ of the Community.
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ARTICLE 19
DISPUTES BETWEEN COMMUNITY AND STAXE
Subject to the provisions of Article 14 of this Protocol the Tribunal shall have exclusive
jurisdiction over all disputes between the Community and its stzff relating to their conditions
of employment.
ARTICLE 20
ADVISORY

The Tribunal shall have jurisdiction to give advisory opinions, which may be requested by
the Summit or by the Council in terms of paragraph 4 of Article 16 of the Treaty.

The Tribunal shall:

ther Protocols that from part of the Treaty, all
mmit, by the Council or by any other

(2) =pply the Treety, this Protocol and o
s
nt to the Treaty or Protocols; and

ubsidiary instruments adopted by the Su
institution or organ of the Community pursba

regard to applicable treaties,

velop its own Community jurisprudence having
lew 2nd eny rules and

-
eneral principles and rules of public inter sationel
rinciples of the law of Siates.

(b)

d
g
P

ARTICLE 22
WORKING LARGUAGES

The working languages of the Tribunal shall be English, Portuguese and French. The

Council may determine that any other language be used as a working language.

X
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ARTICLE 23
RULES GF PROCEDURES

The rules annexed to this Protocol shall form an integral part thereot.

erotosol on Tribunal
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ARTICLE 24
DECISIONS

1. Decisions of the Tribunal shalt be in writing and delivered in open court and shall stat
the reasons on which they are based.

2. Decisions of the Tribunal shall be taken by a majority.
3. Decisions and rulings of the Tribunal shall be final and binding.

ARTICLE 25
DEFAULT DECISION

1. The Tribunpal may give a decision in default.

(l‘-’u‘

Bafore giving such decision the Tribunal shall satisfy itself thet it has jurisdiction over
the dispute and that the claim is weil-founded in fact and law.

!\J

rescission of such decmow The applicant shall set out the grounds fo

application,

3 A party against whom a default decision is made may apply to the Tribunal for
r uc‘a

ARTICLE 26
APPLICATIOH FORREVIEW OF & DRCISION

An application for review of a decision may be made to the Tribunal if it is based upon the
discovery of some fact which by its nature might have had a decisive influence on the
decision if it had besn known to the Tribunal at the time the decision was given, bUf which
fact af the time was unknown fo both the Tribunal and the party making ¢ ion;
provided always that such ignorance was not due to negligence.

ARTICLE 27
REPRESANTATION BEFORE TR TRISUMAL,

1. The States and the institutions of the Community shall be represented before the
Tribunal by an agent appointed for cach case. The agent may be assisted by an advisor.

2. Other parties shall be represented by an agent or other persons before a court of a State.
3. Such agents, advisers and representatives shall, when they appear before the Tribunal,

enjoy the rights, privileges and immunities necessary for the independent exercise of
their duties, under conditions laid down in the rules of procecure.

8-
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tives and advisers who appear before it, the Tribunal

4. As regards such agents, representa
under conditions laid down

shall have the powers normally accorded to couris of law,
in the rules of procedure.

ARTICLE 28
INTERIM MEASURES

The Tribunal or the President may, on good cause, order the suspension of an act challenged
before the Tribunal and may take other interim measures as necessary.

ARTICLE 29
LEGAT, COSTS

Unless the Tribunal decides otherwise, each pariy to a dispute shall pay its, his, or her own

legzl costs.

ARTICLE 30
APPLICATIGN TO BE JOINED AS A PARTY

Should a State, natural or legal person consider that it or he or she has an interest of a legal
nature that may affect or be affected by the subject matier of a dispuie before the Tribunal, it
or he or she may submit by way of a written application in such a form and manner as the
rules of procedure may prescribe a request to be permitied to intervene.

ARTICLE 31
TERS AND LEGAL AT

Fees payable by parties other than States and the granting of legal aid, within limits agreed by
the budgetary authorities of the Community, may be prescribed by the rules.

ARTICLE 32
ENFORCEMENT AND EXBCUTION

1.5

1. The law and mles of civil procedure for the registration and enforcement of forsign
judgements in force in the territory of the State in which-the judgement is to be
enforced shall govern enforcement.

7. States and institutions of the Community shall take forthwith all measures necessary to
ensure execution of decisions of the Tribunal.

3. Decisions of the Tribunal shall be binding upon the parties $o the dispute in respect of
that particular case and enforceable within the territories of the States concerned.

4. Any failure by a State to comply with a decision of the Tribunal may be referred to the
Tribunal by any party concerned.
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5. If the Tribunal establishes the existence of such failure, it shall report its finding to the

Summit for the latter to take appropriate action.

ARTICLE 33
BUDGET

nded through the regular budget of the Community, in

The budget of the Tribunal shall be fu
from time to time detzrmine, and from such

accordance with criteria that the Council may,
other sources as may be determined by the Council.

PART VY
Finel Provisions

ARTICLE 34
SICHATURX

1. This Protocol shall be signed by the Heads of State or Government, of their duly
authorised representatives.

9. This Protocol shall remain open for signature by the States listed in the Przamble, un

the date of its entry into force.

i1
U

ARTICLE 35

This Protocol shall be ratified by Signatory States in accordance with their constitutional

procedures.

ARTICLE 36
ACCESSTON

This Protocol shall remain open for accession by any State subject fo Article 3 0

ARTICLE 37
AMENDMENT

1. Any Stiate which is a Party {0 this Protocel raay propose an amendment thersto.

2. Proposals for amendment (o this Protocol may be made to the Executive Secretary who
shall duly notify all States of the proposed amendment or amendments &t feast thirty
(30) days in advence of consideration of the amendment by the Commitee of
Minjsters. Such period of notice may be waived by the States.

~40-
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3 An amendment to this Protocol shall be adopted by a decision of three (3) quartzrs of
all the members of the Summit, and shall become effective subject to Article 36 of this

Protocol.

ARTICLE 38
ENTRY INTO FORCE

This Protocol shall enter into force thirty (30) days after deposit, in terms of Article 43 of the
Treaty, of instruments of ratification by two-thirds of the States.

ARTICLE 39
DEPOSITARY

1. The original text of this Protoco} and all instruments of ratification and accession
shall be deposited with the Executive Secretary, who shall tr ansmit certifisd
copies to all Member States.

“The Executive Secretery shall register this Protocol with the Secretariats of the
United Nations and the Organisation of African Unity.

D

vi1. ' /i
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ment, or duly authorised

TN WITNESS WHEREGE, WE, the Heads of SLaLe or Govern
representatives, of SADC Member States have signed this Protocol

: &
Done at MWJ;J& this ﬂf day of [4& 8- 2000 in three original texts in the
English, French and Portuouese Janguages, all texts being equally authentic.
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Rule i
Title. Interpretation. Commencenent

{.  These Rules shall be known &s the Rules of Procedure of the Southern Alfrican

Development Community (SADC) Tribunal.

9. The Tribunal shall function in accordance with the provisions of the Treaty, the

Protocol and these Rules.
3. These Rulss shall form an integral part of the Protocol and shell come into operation

4. Ia these Rules ualess the context otherwise provides:

"Agent" means the person representing a party;

i meens a person, Member State or institution
submitted an application to the Tribunal;

foad
o
m
-
=
I

means an institution of SADC established in terms of

"Institution”
Article 9 of the Treaty;

"Member” means a Member of the Tribunal appointsed in terms of
Article 4 of the Protocol;

"Person” means natural or Jegal persory;

"Pool of Members®  means Members who ars called upon to sit on the Triounal
whenever a Regular Member is unavailable in terms of
Ariicle 3 of the Protocol;

"President” mezns the President of the Tribunal slected In torms of
Article 7 of the Protocol;

*Protocol” means the Protocol on Tribunai of SADC;

"Reference” means a Tequest by a national court or tribunal to the
Tribunal for a preliminary ruling on a matter;

"Regular Member" means a Member who sits regularly on the Tribenal in
terms of Article 3 of the Protocol; '

"Respondent" means the person, Member State or institution against

whom proceedings have been brought by the applicant
hefore the Tribunal;
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means an agresment by parties to refer any disputs to the

"Special Agreement”
Tribunal;

=

*Tribunai" means the Tribunal established in terms of Article 9 of the
Treaty and constituted in terms of Article 2 of the Protocol.

Rule 2
Scope of Applicztion

. These Ruies shall apply in all cases where the Tribunal has jurisdiction in terms of
Article 16 of the Treaty and Articles 14 and 15 of the Protocol and it shalil dispose of
such matters in terms of these Rules.

Hothing in these Rules shall limit or otherwise aliss

2.
io mzke such orders as may be necessary to meet the ends of justics
PARTH
Constitution and Fonctions of The Tribural
A, MEMBIRI CFTHE TRIZTUHAL
Rule 2
Solemy Declaraiion

], Before taking up his or her duties, cach Memiber shall in accordance with the provisions

of Ariicle 5 of the Proiocal, in open session, make a solemn declaration 0 perform his

or her duties impartially, independently and conscientiously and to preserve the secrecy

of the Tribunal’s deliberations.
9 The solemn declaration referred to in Article 5 of the Protocol shall be in accordance

with the form prescribed in Annex L

¥T

Fuled
Tenure of Ottice

], The term of office of Members of the Tribunal shel! begin to run from the datz upon
which he or she is appointed in accordance with Article 4 of the Protocol.

Apart from normal replacement or death, the duties of a Member shall ferminate upon

2.
his or her resignation.
3 Where a Member resigns, the letter of resignation shal} be addressed to the President of
the Tribunal. '
2.
Srocadurs of SADS TrAbunal h
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ember’s resignation a vacancy shell arise and th

4. Upon notification of a M
) Article 4 of the Pratocol.

shall be replaced in accordance witlh

Rule &
Precedence of Members

1. In terms of status, the President-shall rank first and all the other members shall rank in
precedence according to their seaiority in office.

Where there is equal seniority in office, precedence shail be determined by age.

o

3. Retiring Members who are re-appointed shall retzin their former precedence.

Rule 6
Commencement of Term of Gines

The term of office of the President shall begin to run from the date on which he or she is

elected in accordance with Article 7 of the Protocol.

o i o

1 The regular Members of the Tribunal designatzd in teras of Article 3 of the Protocol
shall constitute an electoral college for purposes of electing a President and shall
designate one of their iiembers to preside over the election.

5. The =lection of the President ‘1 accordance with Article 7 (1) of the Protocol shall take

tace by secret ballot.

ne)
o

3. There shall be no nominztion for purposes of the clection. The Member of the Tribunal
obtaining the votes of a majority of Members shall be declered slected, znd shall enier

.t o Ui oo ber functions
forthwith upCi Gis OF 087 functions.

Rule 8
Funeiions of fhe President

].  The President shall preside at all meetings of the Tribunal and shall dirsct the work and

supervise the administration of the Tribunal.
5. In the event of the inability of the President to exercise his or her functions, such
functions shall be exercised by a Member clected as Acting President from among the
Members in accordance with the provisions of Article 7 (2) of the Protoco] and the

provisions of subrules 1,2, and 3 of Rule7 shall apply mutatis mutandis.

Autes of Frossthura of S3ARC Trbeal



Vacanev in the Presidency

occurs the electoral college referred to in subrule 1 of Rule 7

If a vacancy in the Presidency
embers in accordance with the provisions of Article 7(1)

shall proceed to elect one of their
of the Protocol.

Rule 1§

1. Whensver thers i3 a vacancy in the post of a Registrar, the Tribunal shall elect the
Registrar by secret ballot from amongst nationals of Wiember Stztes qualified to hold
high judicial office in their respective States {rom & list referred to in Rule 11.

ems of subrule 1 shall be appointed Registrar and he or she shell

2. The person elected in ter
hold office in accordance with Article 12 of the Protocol.
Rule 11
Vacancw in the Offics of Repisiras
! The President shall give notice of a vacancy or impending vacancy to IMember Staiss
=1 | Pp—, .-f op Vit nf anadidetas oo 25 try mnella = = imnt) a
1G8Ures O uid 1idu vi CANCINEISS SO 23 10 wusdiv 1OTRINELIONS

2 Nominations shall indicate the relevent information concerning the candidates and in
particular information as to &ge, S€%, netionality, present occupetion, academic
qualifications, knowledge of languages, any previous experience in law, Of work, in

international organisations.

~

Befors taking up his or h
a

er duties, the Regisirar shall tak= 20 Qath or affirmation of office at
meeting of the Tribunal in sccordance with the form prescribed in Annex 2.

Rale 13
Appointment of Assistant Begisirer

1. The Tribunal shall appoint an Assistant Registrar and the provisions of Rule 11 shall
apply to such appointment of Assistant Registrar,

2 Before taking up his duties, the Assistant Registrar shail take an oath or affirmation of
office at a meeting of the Tribunal in accordance with the form prescribed in Annex 2.




The Tribunal may employ
functions on proposels submitted by t
made by the Registrar with the approval of the President.

. such other staff as may be required to enabie it to perform its

he Registrar. Such appoiniments may, however, be

Rule 15
Dufes of the Registrar

The Registrar, in the discharge of his duties, shall:

(2)

(d)

(¢)

()
(i)

be the reguler channel of communication to and from the Tribunal, and in
particular shall effect all communications, notifications and transmission of
documents required by these Rules and ensure that the date of dispatch and

receipt thereof is readily available;

keep in such iorm as may be laid down by the Tribunal, a General List of all
cases, entered and numbered in the order in which the document instifuting
proceedings or requesting an advisory opinion are received in the Registry;

by

transmit to the parties copies of all pieadings and documenis upon receipt thereo

in the Registry,

communicats fo the Government of the Stats in which the Tribunal is sitting and
any other Governments which may be concerned, the necessary information as to
the persons from time to time entitled to privileges, immunities or facilities;

be present in person of by his or her Assistznt ai meetings and sittings of the
Tribunzl and be responsible for the preparation of such minutes and recofds 2

7]

necessary;

ng and publication of the Tribunal's advisory

be responsivle for the printi
documents as the Tribunal may

opinions, orders, decisions and of such other

Al ~ NE .
direct to be published;

be responsible for all administrative work and in particular for the accounts and
financial administration in accordance with financial procedures prescribed by

Council;

dea] with enguiries concerning the Tribunal end its work; and

have custody of the seals, stamps and archives of the Registrar.

Bules of
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Rule
&
L

Duties of Assis

The Assistant Registrar shall assist the Registrar, act as Registrar in the laftsr’s absence,
end in the eveat of the office becoming vacant, BXEI‘"lS“ the functions of Registrar until

the vacancy has been filled.

If both the Registrar and his or her Assistant are unable to carry out the duties of
Registrar, the President shall appoint an official of the Regisiry to discharge those

duties for such time as may be pecessary.

Rule 17
Composition of The Begletry
The Registry shall comprise of the Registrar, the Assistant Registrar and such other staff as
are appointed in terms of Rule 14,
Rule I8
Orpanisztion of the Registry

i The Tribunal shall prescribe the organisation of the Regishy.

3 Instructions for the running of the Registry shall be drewn by the Registrar with the
anproval of the President.

3 The staff of the Registry shall be subject to Staif Regulations drewn by the Tribunal
and approved by the Council.

Ruiz i
Darapval of Registrar pnd Assistant Beglsirar
L e Registrar may be removed from office only if, in the opinion of two-thirds of the
mbPrs of the Tribunal, he or she has either become pcrmurrii} incepacitatsd rom
exermsmg his functions, or has commiited a serious breach of his duties or a serious act
of misconduct.

5 Beafore a decision is tzken under this Rule, the Registar shall be informed by the
President of the action conlemplated, in writing, giving the ground therefors and any
relevent evidence. The Registrar shall be efforded an opportunity to be heard af 2
meeting of the Tribunal before a decision is taken.

3. The Assistant Registrar may be removed from office only on the same grounds and by

the same procedure as the Registrar.

Zidan of Prossdure of BAD DO Tribunal
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SRSSIONS AND SITTINGS OF THE TRIBUNAL

Euile 20
fyates znd Times of Qittines znd Duration of Seszions

The dates and times of the sittings of the Tribunal shall be fixed by the President.

The duration of the sessions shall be determined by the President having due regard to

the business before the Tribunal.

Ruie 21
Deliberations of the Tribneal

All deliberations of the Tribunal shall be conducted in closed sessions and shall remain

secret,

Only those Members who were present at the orel nrocesdings of ths ¢case may 12X

in the deliberations.
Every Member taking part 1 the deliberations shall give his or her opinion in writing
and the reasons for it

T rity of the Members of the Tribunal after the final

The conclusions reached by the majo
deliberations shall be the decision of the Tribunal.

nees of view on the substance or wording or order of questions shail b2

re
setiled by the Tribunal.

Conerel List of €202

<

The list of cases before the Tribuna! shall be prepared by the President.

L)

The vacations of the Tribunal shall be determined by the President who shall publish

|25

the days of vacation in each calendar year.

During such vacations the President shall exercise his of her functions at the Seat of the
Tribunal either by himself or through any other Member designated by the President to

exercise such functions.

furgency, the President may convene the Tribunal during the vacations.

InacaseQ
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The Tribunal shall observe the ofticial 12 whors it

public holicays of the Member St
has its Seat and those of eny Member State where it is holding its sittings

during those
sittings.
The President may in appropriate cases grant [eave of absence to any Member after
consuliation with other Members.

PART III
Representztion Befors The Tribunal

Rule 24
Aoents, Advisors and Other Representatives

Member States and Institutions chall be represented before the Tribunal by an agent
appointed for each case.

The egent may be essistsd by an adyisor.

Qther persons shall be represented by agents OF OInGr PEFSONS anthorised by him or ner

or it

Rule 25
Tmmurities and Privilerss

Agents, advisors ang other representatives shally; when they appear before the Tribunal
enjoy immuaity in respect of words spoken or written by them conceming the case or

the Parties.

. . N . . 3 H & Fagi | PR — i
Agents, advisors 2nd oiher representatives shzll enjoy the fallowing further privileges
and facilities:

(a) their papers and documents relating to the procescings shall be exempt from both

cearch and seizure; in the event of 2 dispute the customs ofTicials or police may

seal the papers and documents 2nd immediately forward them to the Tribunal for

inspection in the presencs of the Registrar and the parties CONCED ed;

(o) they shall be entiiled to:

(iy such allocation of foreign cumrency as may be necessary for the
performance of their duties, :

(i} travelin the course of duty without hindrance.

——
o

i
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Rule 28
Proof of Status

rivileges, immunities and facilities specified in Rule 25, agents,

presentatives shall furnish proof of their stafus by producing:

(a) an officiel documnent issued by the Member State or institution of party which
they represent; and

(5 a certificate signed by the Registrar whose validity shall be timited to a specified

period. The period may be extended or curtailed by the Registrar according to the

tength of proceedings.

The privileges, immunities and facilities specified in Rule 25 are granted exclusively in

she interest and proper conduct of proceedings.

The Tribunal may waive the privi

leges and immunities whers it considers that the
propsr conduct of proceedings will not be hind

ered thereby.

Any egent, advisor of representative whose conduct towards the Tribunal, 2 iMiember or
the Registrar 18 incompaiible wita the dignity of the Tribunal, or who uses his rigts for

purposes other than those for which they are granied may, ai any time, be excluded
from the proceedings by order of the Tribunal after having been given an opportuity ©

defend himseil

An arder issued under this Rule shall have immediate effect.

1 - € 3 H ; . o - : "
Whers 2n agent, acvisel oOf representative 18 exciuded from the oroceedings, e
the

procesdings shall be suspended for a neriod fixed by the President in order to atlow ¢

party concemned 10 appoint enother agent, advisor or representative.

The Tribunal may rescind 2 decision made in terms of this Rule on asplication by the
agent, advisor of representative on good cause ShOWR.

Euiaz of Procadura of 5200 Tribunal ;
1



PART IV
Tanguages

Rule 29
Working Languages

In terms of Article 22 of the Protocol the working languages of the Tribunal shall be
English, French and Portuguese.

[an—y

2. The Council may, at any time determine that any other language be used 2s a working
language.

the

—y

The working languages shall be used in the pleadings and oral submissions 0
parties, in supporting documents and also in the record and decisions of the Tribunal.

wa

4, Any supporting documents expressed in another language other than 2 working
language of the Tribunal shail be accompanied by a translation info & working
language. In the cese of lengthy documents, sranslations may be confined fo extracts
unless otherwise ordersd by the Tribunal on its own miotion or &t ne instancs of a pany.

5. Where a witness or expeit is unable to adequately express himself or herself in ong of
his or her evidence in

the working lenguages, the Tribunal may authorise him fo give
ted into

1age and the Registiar shall cause any such evidence {0 be inisrpr

n

The Regisirar shall, at tie request of any Member, of Of a pariy, aITange [of &nytaiig said OF
writen in the course of procesdings before the Tribunal to be {renslated into any of the

working janguages.

The texts of documents drawn Up in the working languages of the Tribunal shall be desmed
to be authentic.

PARTV
WRITTEN PROCEDURE

Rule 32
Institution of Proceadings

Proceedings before the Tribunal shall be instituted by cither an application or special
agreement between the parties to the proceedings. '

A0

=1i=a of Prosdure of SATC Trbunai
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Eule 33
Proceedings Tnctituted by An Applcation

The application shall state:

(ay thename and address of the applicant
(b) the name, designation and address of the respondent
(¢) the precise nature of the claim together with 2 succinct stztement of the facts

(dy the form of relief or order sought by the applicant

The application shall state the name and address of the applicant’s agent 10 whom
cormunications on the ¢2sg, including service of pleadings and other documents
should be directed.
Any application which does not comply with the requirsments of sub-rules 1 and 2
<hall render the appiication inadmissible.

The original of the application shall be signed by the agent of ithe party submitting it.
The original of the application accompanied by all annexes referred to thersin shall be

filed with the Registrar togather with five copies for the Tribunal znd a copy Jor every
other party to the proceadings. All copies shall be certified by the party filing them,

~

Where the applications secks the annulment of &
documentary evidence of the decision for which the annulment i

A application made by a legal person shall be accompanied by:

=1
o
i

(2) the instrument reguleting the Jegal person or recent extract from the regisie
companies, firms Of sssociations or any other proof of ifs existence in 1aw;

(t) proof that 4e authority grented to ths spplicent’s &g2nt has been properly
conferred on him or her by someone authorised for the purpose.

(a) Iran application does not comply with reguirements sent out in sueb-rules 410 7,
ihe Registrar shail prescrive a reasonable period within which the appli
comply with them whether by puiting the applicetion itself in order or by

producing any of the documents.

(by Ifthe applicant fails o put the application in order within the time prescribed, the
Tribunal shall, afier hearing the agenis decide whether the non-compliance
renders the application formally inadmissible. '

Bule: of Proosdurd of 8200 TAbunal



Ruls 34
Procesdings Tasttuted by Special Agrecment

1. The notification may be effected by the parties jointly or by anyone Or moTe of themt. 1f
the notification is not & joint one, a certified copy of iis shalt forthwith be

communicated by the Registrar 10 the other pasty.
5. The notification shall be accompanied by an original or certified copy of the special
and shall to the extent not apparent from the agreement indicate the precise

agreement
dispute and identifies the parties. It shall also be accompanied by five

subject of the
copies for the Tribunal.

ng the notification shall state the name of its agent. Any other party to

3. The party meki
rified copy of such

the special agreement, UpOD receiving from the Registrar 2 2

Sk

notification of s s00N &3 possible therszfier shall inform the Tribunal of the name of its

agent.
Rule 33
Service of Appiications 27 Motifications

1. The Regisirar shall trensmit forthwith a certified copy of the application oF notification
to the respondent or other pariy {0 the procsedings.

5. Al agents shell bave an sdcress for service at the Seat of the Tribunz! to which alt
communications concerning the case are to be sent. Commugications addressed (o
agents of the parties shali be considered as having been addressed to the parties.

Rule 3%
Defznes
i The respondent shall file a defence within thirty (30} days of service of the 2oplication
or notification stating:
(2) thename and address of the respondent;
(o) thename and address of the respondent’s agent;
{c) argumenis o facts relied upon;
(dy the form of order sought by the respondent;
forad

(e) the nature of any evidence offered by him or her or it in defznce.

2. The time limit prescribed in this Rule may be exiended by the President upon

application by the respondent giving reasonable explanation for his of her or its
inability to comply with the prescribed time limit.

Butes of Prosedurs of SADC Trbunal
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The application initiating proceedings znd the defen

SOUTHIRA AFRIGAN DEVELOPRERT COMBURTY

Rule 37
Counter-Claim

A respondent may, as part of its, his or her defence make 2 counter-claim proved that
the counter-claim is directly connected with the subject matier of the claim of the other
party and that it comes within the jurisdiction of the Tribunal.

A counter-claim shzll be made in the defence of the party presenting it and shall form
part of the submissions of that party.

Rule 38
Reniy and Rejoinder

¢e may be supplemented by a reply

from the applicant and 2 rejoinder from the respondent provided that no pew issues may

be raised througi & reply or a rejoincer.

The President shall determine the time-limits within which a reply and rejoinder, if &y,
are filed.

e introduction of any new facts may only b2 permitied by Way of an amendmer

to matters thet only cams 10 the lmowledge of the party
sourse of the proceggings. 1n such & case, the Tribunal
answer fo the nevr facts within time-limits prescribed by

-

2l sy 3
uigm &}

the pleadings if it reiates
i

the Prasident.

+ that the proczedings in fwo Of mOre cases be joined for

The Tribunal may &t enyiime direct inat the

purposes of wriiten oI ora

I submissions of of the final decisions.

The Tribunal may requize the parties {0 produce all documents and 1o sepply additional
information which the Tribunal considers desirable. Formal note shall be taken of any

refusal.

The Tribunal may also require Member Staies and institutions not parties to the case t0
supply all information which the Tribunal considers necessary for the proceedings,




Rule 41
Closure of Pleadings

{. Pleadings shali close after the completion of writien proceedings.

3. No furiher documents may be submitted to the Tribunel by either party after the closure
of pleadings except with the consent of the other party.

PARTY Vi
Commencement Of Oral Proceedings
Rule 42
Trate of Hearing
1. Uvon the closure of picadings the case chall be ready for hearing. The & resident shall
fix the date for the opening of oral proceedings.

The Tripunal may also decide, should ihe occasion arise, hat

2
continuence of the oral proceedings be postponed.
Rule 43 -
Prioriiy of Caszs
. When fixing the date for, OF postponing the opening of e oral procesdings, thz
Tribunal shall have regard to the circomstances of each parficular case including the

o

urgency 0% 2 particular cas

2. Whers the pleadings in severzl cases aic compistad simuitanaousty, the order in which
{hoy are 10 e dezlt with shall oe determiined by the dete of eni

applications initiating them,

The President may in special circumsiancss order that a case be given priority OVer

(WE

oihers.

4 The President may in special circumstzncss, aner hearing the parties, either on his or
o be dealt with 2t

her own injtiative or &t the request of one of th
a later date.
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Rule 44

Place of Hearing

The Tribunal may, if it considers it desirable, decide pursuant to Article 13 of the Protocol
that all or part of the procee
Tribunal. Before so deciding the Tribune} shall asc

dings in a case shall be held at a place other than the seat of the
ertain the views of the perties.

Rulsa of ?



Rule 45
Conduct of Proceedings

| otherwise directs either on

i, The proceedings shall be held in public uiless the Tribuna
h a decision may CODCE

its own motion or the application of any of the parties, Suc
either the whole or part of the hearing and may be made at any time.
7. The proceedings shall be commenced and presided over by the President of an acting
President who shall be responsible for the proper conduct of the hzaring.

3. No reference may be made during the oral proceedings 10 the contents of any document
which has not been produced as part of the pleadings Of produced in accordance with
Rule 40, unless the document is part of 2 publication readily available.

4,  Without prejudice 0 the provisions of these Rules concerning the production of

documents, each party shall communicate 10 the Registrar, in sufficient time betore the
opening of the proceedings, information regarding &uy evidence which it infends 10
hich it intends to request the Tribunal to obtain, This communication shel

produce 07 ¥
olities, description and places of residence of the

contzin a list of &ll names, nationi
witnesses and experts whorn the party intends t0 call.

4, the method of handling the evidence and

order in which the sariies will be hear
e pumber of agents Of represeniatives (O oc

xamining of any witnesses and expetts, and
heard on behalf of cach party, shall be settled by the Tribunal.

o -
o
i

The President and the other Members may in the course of the hearing put questions (0 the
res or advisors of the pariies.

2gents, T2pre entativ

Rule 48
Caliing of Witnesses
1. The parties may call any witnesses Of experts appeering 0N the list communicated 10 the
Tribuna) pursuant to sub-rule 4, Rule 45.

If at anytime during the hearing a party wishes to call a witness or expert whose name.
t it shall so inform the Tribunal and the other party and shall supply
ired by Rule 45 sub-rule 4. A witness of expert may be called if
1 or if the Tribunal is satisfied that his or her evidence

™2

was not on the lis
she information requ
the other party makes no objectio
seems likely to prove relevant.
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3. Every wimness called to testify shall take the oath of zffirmation prescribed in teTins ot
Annex 3.

the ageats of representztives of the parties
gges and experts by

4. Witnesses and experts shall be examined by
may be put to the witne

under the confrol of the President. Questions
the President and bY other Members.

Rule 49
Summoning of Witnesses

1.

(a) The Tribunal may either of its own motion or 0f application by 2 party direct that
certain facts be proved by oral testimory.

11 set out the facts 1o be established.

(o) The order of the Tribunal sha

5 The Tribunal may summon a witness of its OWD motion or on application by & party.
ade by a parly, such

a wimess is m
asons the wimess

3. Whers an application for e examination of 2
application shall state precisely about what facts and for what re

shoulad be examined.

4
() The witnesses shall be surnmoned by &n order of the Teihunal siating the
following information:

(i) the names, dascription and address of the witness:

(i) the precise facts the witness is to be examined on; _

(iiiy in appropriate C2ses particulars of the arrangemsnts by the Tribunal for te
reimbursement Of expenses incurred by the witness and the penatiies for
faiture to comply with the other;

() The order shall be served on the paities and the witnesses.
5.
make the SUMmONIng of the witness et the instance of & party

Rspistyar a sum sufficient fo

() The Tribunal may
epositing with the Rsg

conditional upon such party, 4

cover expenses of calling such a witniess.

(b) The quanium of the deposit shall be determined by the Tribunal.
itness is located the parties shall be aotified of the date and time when the

6. Once the W
before the Tribunal.

witness is to appear

.45-
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Rule 50
Fyamingtion of ‘Witnesses

ry penalty upon @ witness who having been duly

The Tribunal may 1mpose 2 pecunia
fuses without good reason, to give

summoned fails to 2ppear or having appeared, re
evidence or to take the oath or affirmation.

Ity shall not absolve the witness from the obligation to give

The imposition of the pena
rved on the witness at

evidence. The Tribunal may order that further sumrmons be se
such witness's own exXpense.

The Tribunal may cancel the pecuniary penzlty imposed on a witness if the witness
cuse. It may also ceduce the pecuniary penalty at the request of the

profiers a valid ex
witness where the witness established that the penalty is disproportionate 10 his or her

income.

Witnesses and experts may be heard on oath of affirmation taken it the mERIe laid

down by the law of their country of residence.

2y A Member State shall treat any violation of an oath or affirmation by & witness or
e manner as f the offence had been commitied beiore 0N of its

el

xpert in the sam
courts with jurisdiction in civil proceedings.
(b)y The Member State concerned shall prosecuis the
court &t the instancs of the Tribunat.

offender befors its compelent

Rzpensas of TAitm2ss2s snd BIperis

‘

vimesses and SXperts called by ihe Tribunal on its motion shall be entitled fo

reimbursement of their trave] and subsisience expenses. 1nese payments may be mace
i advance by ths Registrar.
In addition, witnesses and experts referred 0 i1 sub-rule 1 may claim compensation for

i
actual loss of eamings or ceasonable expert f2€s 107 their services.

34
i}
(A

The Registrar shall pay winesses and experts their compensation or fees after they have
carried out their respective duties of tasks.

Rule 52
Address by Pariles

A party may address the Tribunal only through his or her agent, advisor OF
representative.
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7. The oral statements made on behalf of each party shall be directed to the issues that still
divide the parties, and shall not go over the whole ground coversd by the pleadings, O
merely repeat the facts and arguments these contain.

Rule 53
Closure of Procesdings

After the agents or advisors or representatives have made their submissions the President

shall declare the proceedings closed.

Rule 54
Expert Wiiness

The Tribunal may call 20 expert to address them during oral heerings on a2y tachnical matter -

for the Tribunal's benefit.

Rule 55
Resumption of Ozl Procesdings

The Tribunal may afier hearing the agents, order the resumption of the nroceedings.

(z) The Registrar shall keep the record of every hearing.
(by The record shall be signed by the President and by ths Registras and shall
constitute an official record.

2 The perties may inspect the record at the Regisiry and obtain copies at i 2ir own

PART VL
Decisions

nd)

ruie 57
Delivery ai Decisions

[. When the Tribunal has completed its deliberations and adopted its decisions the parties
shall be notified of the date upon which it shall be delivered.

5. The decision shall be delivered at a public sitting of the Tribunal




9. The oral statements made on behalf of each party shall be direcied to the issues that still
divide the parties, and shall not go over the whole ground covered by the pleadings, or

merely repeat the facts and arguments these contain.

Rule 53
Closure of Proceedings

After the agents or advisors or representatives have made their submissions the President

shall deciare the proceedings closed.

Trpert YWitness

he Tribunal may call an expert to addrass them during oral heerings on erny technical matter

or the Tribunal’s benefit.

3 ]
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Bule 55
D esnmption of Qral Proeeedings

The Registrar shall keep the record of every hearing.
‘e record shall be signed by the Presidert and by the Rs

~—
™
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gisirar and shali

Y

,—
=

R

— =

ne
constituie an official record.

2. The parties may inspect the record at the Registry and obtain copies at their own

eXPENSE.
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PART VI

Ll TEZ

Decisions

Rule 57
Delivery of Decisions

{.  When the Tribunal has completed its deliberations and adopted its decisions the parties
shall be notified of the date upon which it sha!] be delivered.

2. The decision shall be delivered at 2 public sitting of the Tribunal
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The Decision shall contain, infe? alia, the following inforrnation:

(a) the date on which and the place where it was delivered;

(b) the names of Members of the Tribunal who participated in the case;
(¢) thenames of the parties;

(d) ihenames of agents, advisors andr
(e) asummary of the proceedings;

(f) the submissions of the parties;

(g) astatement of facts;

(h) fthe applicable law;

(i) the operative provisions of the decision;

(j)  the decision in regard to costs; and

(k) thenumber and names of Members constituting

epresentztives of the parties;

the majority of the decision.
Every opinion written by any Iviember in &y satter snall be atiached fo s lecision of
the Tribunal.

One copy of the decision duly signed and sealed, shall be placed in the archives of the
Trivunal end other coples shall be ransmittzd to sach of the pas ties.

The Regisirar shall send copies of the decision fo:

(2) the Council; and
(b) other Staies entitled to appear before the Tribunal.

he provisions relating to the interpretation of decisions, the

Without prejudice to ¢
or on application by a pariy made within two weeks

Tribunal may, of ifs 0wWn motion
1o delivery of its decision, rectify

Paipn
aner iy ! CIS10

such ratters.

clerical misiales, errors in calenlation and other

Where the decision has been rectified in terms of sub-ule 1 Registrar shall duly notify
the parties concerned of such rectification and they may file with the Regisirar their
written objections or observations within the period specificd in the notice.

The Tribunal shall give its decision on any objections fited vnder sub-rule 2.

ed to the original of ihe rectified

The original of the rectification order shall be annex
f the original of the

decision and a note of the osder shall be made in the margin 0
rectified decision.
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Rule 65
Application for Stay of Proceedings

At any stage of the proceedings, the Tribunal may at its own instance or on the
application of a perty to the proceedings or & party which not being a party to the
proceedings establishes that it hes substantial interest in the subject matier of the action
or will be adversely affected by .the decision in the matter, may order that the

proceedings be stayed where:

(a) @ national court is already ceased of the matter and the same relief is sought;
(b) apaty fails to give security for costs ordered by the Tribunal;

(c) a party tothe oroceedings, dies oF becomes mentally incompetent or insolvent;
(d) the respondent relies on & counter claim or set off which extinguisi

applicant’s claim;

.

of the subjsct mattsr 0
e auesiion of going !

1

() an agreement between the parties provides for submission
e action to arbimation and the other party pleads th
srbiration first and applies for a stay of proceedings pending arbitration; and

Lo

(f)  the Tribunal finds it appropriate.

Whers the proceedings have been stayed for failurs by a party 10 comply with an orcer
of the Tribunal or a condition for the commencement or continuation of the action, {nsy
may be resumed once the order or conditicn has been satisfied.

The stay of proceedings shall take effect on the date on which the order or decision is

Uniess the siay of proceedings is for a specified period, no further action, including the
filing of pleadings, shall be taken untl an order for the resumption has been mase by

the Tribunzl.

The order for stay of proceedings for an indefinite period shall end on the daiz on
which a decision for the resumption of proceedings is made.

From the date of resumption, time shall begin to run afresh for the purposss of the time

limits as set out in these Rules.

The orders and decisions referred to in this Rule shell be served on the parties.
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PART X
Snecial Proceedings

Ruie 61
Suspegsion of Onerzton

An application to suspend the operation of any measure adopted by a Member State or
an institution made pursuent fo the Treaty, shall be admissible only if the applicant is

challenging that measure in proceedings before the Tribunal.

An application for any other interim measure shall be admissible only if it is made by 2
party to & case before the Tribunal and relates to that case.

The application may be made at any time during the course of the proceedings in the
ease in connection with which the request is made.

The application shali statz the subject-malisr of the proceedings, the reesons for the
application, the possible consequences i it is not cranted and the interim measuze

requested.

4

The application for &n interim measure shall take priority over ell other cases.

—

The application referred in Rule 61 shall bs served o

n the other perty and the Prasiden
r periods for the making of writien or oral submissions by

i

0

shall prescribe shorte
parties.

cases the President may grani, the appiication even before the

() In urgent ca I
submissions or observations of the other party have been submities;

decision under this sub-rule mey be varied or canceiled even without any

A
application being made by the other party.

®)

Rule 83
20

President to Decide 01 Annlication

The President shall fix a date for the hearing of the application which will afford the
parties an opportunity of being represented at the hearing.

The President shall either decide on the epplication himself or herself or refer it to the
Tribunal,

If the President is absent of prevented from attending, the Acting President shall decide

on the application in accordance with sub-rule 2.

.24-
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4 Where the application is referred to the Tribunal, the Tribuneal shall, in accordance with
sub-rule 5 of Rule 61 postpone all other cases and shail give a decision on the

application.

Rule 64
Decision on the Anolicaiion

[ The decision on the application shall take the form of a reasoned order which shall be

final and served on the parties forthwith.

2. The enforcement of the order mey be made conditional on the lodging of security of an
amount and nature to be determined in the light of the circumstances of the case.

3. Unless otherwise stated in the order, the interim measure shail lapse when final
decision is delivered. The Tribunal may, however, revoke or modify any decision upon
application of 2 party i, in its opinion, some change in the situation justifiss such
ravocation or modification.

A The order shall have only an interim efisct without prgj
Tribunal on the substance of the case.

the party who

The rsiection of an application for an interim measure shall not act as a bar to ine par
ade it from making a further application on the basis of new facts which wers not within the

t
knowledge of that party at the time the first application was made.

, : es -
Suzpension of Enforcement of futerim [Mslre

The Tribunal mey suspend the enforcement of its decision on any measure edopted by a
Membar Stat= or institution referred to in Rule 61 sub-rule 1 either of its own moticn of UDon
oy +La H o

epplication by & party affected by the decision for any good caus

&

Cr

Rule 67
Preliminery AnpHeation

1. A party to the proceedings may apply to the Tribunal on a preliminary objection or
preliminary plea not going to the substance of the case. Such application shall be made

by a separate document.

2 The application shall set out the facts and law on which the objection is based, the form
of order sought by the applicant and be accompanied by any supporting documents.

-22-
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3. As soon as the application Uas been filed, the President shall prescribe the period within

which the opposite party may file a written statement of its observations and
submissions and any documents in support.

4. Unless otherwise decided by the Tribunal, further proceedings shall be oral.

5. (a) The Tribunal shafl decide on the application.

(b) If the application is refused the President shali prescribe new time fimits for
further steps in the proceedings.
PART X
Default Decisions
Rule 63
TDecision by Defanif
1. Whers a respondent on whom an application initiating proceedings has been duly
served fails to file a defence 10 the application in the proper form within the time
preseribed in the rules, the applicant may apply for decision by default.
9. The application shall be served on the respondent and the Presideni shall fix the date for
‘ the hearing of the appiication. :

. (8 Before granting the zpplication, the Tribunal must be satisiied that the
application initiziing the procesdings is properly befors it, discloses & cause ot
action nd that appropriate formalities have been complied with.

{b) A decision by default shall be enforceable in the same manner a5 any other
decision or order of the Tribunal.
Rule 6%
Avnniication fo Set £side s Desieion by Defavlt
i.  The respondent may apply to set aside a default decision.
2. The zpplication setting out the grounds upon which it is made, mnst be made within
one month from the date of service of the decision upon the respondent and must be
filed in the form prescribed by Rule 38.

1. After the application has been filed, the President shail preseribe the period within

which the other party may file its submissions.

4 In determining the application, the Tribunal shail consider:

(iy  Whether the applicant had oood and reasonable cause for his or her or its
failure to comply or file a defence;

romedurs of 300 Tribunal —
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(i) Whether the respondent has a reasonable defence on the meriis
\ matter;
(iii) Any other material fact that may affect the consequences of either setting
aside the decision or confirm it.
defanit decision or dismiss the

The Tribunal may by way of decision set aside the
application.

PART XL
Third Party Proceedings

Ruie 70
[ntervention
infervene in any pr cezdings.

fe and ot leter than
d upon good cause

1

astination, or person may apply {0

]

farmber State, I
2ule shell be made 25 5001 &3 possib
gs ar in exceptional cases, i

2. 5
ae closure of the Writien proceedin
an the date set for the oral hearing.

shown, not later ti
ication shall specify the following:

£ epplication in terms of this

3. The appl
the case to which it relates;

(=)
(o) the precise object of the intzrvention;
be of a legal neture, which the intervener considers rmay

{c) the interest which mt
be affectzd by the decision 0

v

1y basis for jurisdiction; and

t5 in support of the zpplication.

—
T
~
o

a list of documen
geinst atl parties {0 the proceedings.

The application must be made
application.

4,
s The Tribupal shall decide whether or not io grant the
.  If the application to intervene in terms of this Rule is granted then the intervener shall
be supplied with copies of the pleadings and documents produced and shall be entitled
ritten statement within the time limit set by the Tribunal.

to submit a w
PART XIT

Apptication For Revision OF A Decision

Rule 71

When Applicatiopn Riay he Made
24,
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(WA

N

s a fact which by its nature might have kad 2 decisive influence
Tribunal had it been known 2t the time that the decision was
cation for revision of the decision of the Tribunal.

Where a party discover
on the decision of the
given, that party may m e an appli

and Rule 41 shall apply to an application for revision of a decision.

Rule 38
1l also include the following:

The application sha

(a) acopyofthe decision being contested;
(b) the points upon which the decision is being contested;
(c) the facts upon which the application is based.

The application shall be made within 3 (threg) months from the date upon which the
facts on which.the application is based came to the applicant’s knowledge.

The application must be made against all parties to the case in which revision of
decision is sought.

Ruls 72
Powars of the Tribnnal o Revision of Desision

The Tribunal shell, in closed session, considsr the written observations of the
applications and shall decide on the admissibility of ths application.
If the Tribunal finds the application admissible, it shail consider the suostancs
application and proceed to give its decision in accordence with Rules 57 and 58.

The original of the revised decision shall be annexad to the original of the first decision

e
hended down by the Tribunal

An application for interpreiation of a decision may be made whers thars is a Oisputz &5
o the meaning and scope of a decision of the Tribunal,

The application must be made against al} the parties to the cass in which the decision

was given.

The zpplication must be in accordance with Rule 33,

In addition, the 2pplication shall specify:

(2) the decision to be interpreted; and

(o) the passages on which interpretation is sought.




T~
LTS

P
F F iRy AFRICAN DEVELOPHEHT COMMURITY
LT S0LInERS AFRICAH DEYELOrERRL 5 ]
e ‘ ‘
< The Tribunal shall give the parties an opportunity o subrnit thelr written observations
21d may hear orel submission from the agents, representatives or advisors.
5 The Tribunal shzll give its decision in accordance with Rules 57 and 58 and the original

of the interpreting decisions shall be annexed to the original of the decision interpreted.

Part X1V
Enforcement Of Decisicns
Rule 74
Faforeement

enforcement of a decision of the Tribunal in

A party applying for recognition oF
icle 32(3) of the Protocol shail supply the

accordance with the provisions of At
foliowing:

(z) theduly anthenticated original decision by the Tribunel; znd

(o} the original epplication OF special agreement submitting the matier 10 the

Tribunal.

PART ZV
iiings In [Mational Courts Or Tribunals

T

G the Tripunad

=

Refarsngs by Haddonal Courd

ed before a court or ribuna! of 2 Member State soncerning the

Whers a question is rals
ion of the Treaty or its Protocols, directives and decisions of

p—a

[33)

pplication or interpretat

the Community or its Institutions, such a court or wibunal shall, if it considers that a
ruling on the question is necessary to enable it o give judgement, r3guest Tribunzl {0
give a preliminary ruling therson.

2 A court or tribunal of a Member State against whose judgment thers are no judicial
remedies under national law, shall refer to the Tribunal a-case pending before i whers

any question s that referred to in sub-rule 1 of this Rule is raised.

Rule 76
Transmission of Decisions

1l be communicaied to the national court or tribunal

The decisions of the Tribunal sha
anied by a translation where necessary, into one of

concerned in the original vsrsion, accomp
tha working languages of the Tribunal.
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edure of the national court Cf

The Tribunal shall take account of the rules of proc
attendence of the

fribunal which made the reference as regards representation and
parties to the main proceedings in the preliminary ruling procedure.

Where a question referred to the tribunal for a preliminary ruling is substantially
+hich the Tribunal has already ruled, the Tribunal may after

identical to a guestion on W
informing the court or Tribunal which referred the question to it and considering any

observations submitted by the parties to it, give its reasoned order making reference o

its previous decision.

2}  Without prejudice to sub-rule 2, the procedure before the Tribunal shall aiso

include an oral part.

by The Tribunal may, however, decice otherwise, after considaring the submissions
referred to in sub-ruie 2 of this nule and acting on a report wom a judge or judgss
of the court or (ribunal which referre the case, proviced that none of the parties

has asked to present oral arguments.
The costs of the reference shall be determined by the national court of iribunal,

In special circumsiances, the Tribunal may grant by way of legal aid, assistance for

purpose of facilitating the representation or aitendance of a party.

DART XVI
Cogis
Ryile 73
Partv end Paryy T.egzl Cosls

Bach party fo the nroceedings shall pay its own legal costs.
The Tribunal may, in exceptional circumstances, order a party to the proceedings 10 pay

costs incurred by the other party.

Pule 79
Costs of Proceedings

Procesdings before the Tribunal shall be free of charge, except that:

(a) Where a party has caused the Tribunal to incur unnecessary considerable costs,
the Tribunal may order that such party re-imburse the Cxpenses incurred by the

Tribunal.

-27-
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work is carried out &t the request of & party, the

(b) Where the copying or translation
, be paid for by that party.

costs shall, in so far as the Regisirar considers excessive

Rule 80
Currency of Pevment

Sums due to the Tribunal shalt be paid in the currency of the Member State where the

Tribunal has its seat.

Any sum due to any other person shall be paid in the currency of the Member State in

which the expenses Was incurred.
ency shall be made 2t the prevailing market exchange rate ruling on

Conversion of cuir
Tribunz! has its seat.

the day of payment in the Member State where the

PART XV

DISCOMNTINUANCE

If at eny time before the final decision on the merits has been delivered the parties,
tify the Tribunal in writing that they have zgreed 1O

either jointly or separeiely O
ting that the cese be

discontinue the procesdings, the Tribunal shall maks an order direc
rernoved from the List. '

[f the parties have agreed 10 discontinue the proceedings inconseguence of having
rsached a scitlement of the dispute and if they so desire, the Tribunal shail record this

fact in the order for the removal of the case from the list.

if the Tribunal is not sitiing, any order under this Rule may be rmade by the President.

(V]

Tsconfinuznes in Procesding

4

If in the course of proceedings instituted by means of an application, the applicant
forms the Tribunal in writing that he or che or it is not continuing with the
proceedings, and if, at the date on which this communication is received in the Registry
the respondent ha snot as yet taken any step in the proceedings, the Tribunal shall make
an order officially recording the discontinuance of the proceedings and directing the
removal of the case from the list. A copy of such order shall be sent by the Registrar to

the respondent.

H b4 -t
Bten of PEvedal
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5 If at the time when notice of discontinuance is received, the respondent has zlready

tzken some steps in the proceedings:

(2) the Tribunal shall fix a time-limit which the respondent mey indicate whether i,

he or she opposes the discontinuance,

() ifno objection is made to the discontinuance before the expiration of th2 time-
{imits, acquiescence will be presumed and the Tribunal shell order the
discontinuance of the proceedings and removal of the case from the list; and

(c) if objection is made, the proceedings shall continue.
ercised by the President when the

3. The powers of the Tribunal under this Rule may bee
Tribunal is not sitting.

Ryle 83
TWieshod of Servies

(&) Any notice or other document which is required to be served by thess Rulss
shall be served by registered post with a form for acknowledgement of
rsceiptor by personal delivery of the copy against a receipt.

(o) A notice shall be deemed o have been served if there is proofofpersonai delivery or

registered postage in terms of paragraph (a}.

| certify copies to be served, seve whers the parties themssives

[3S]
=]
o
9]

v}

ha copies in aceordance with sub-rule § of Ruie 33.

e ~
aminil £

delivered, to the represepiahives O1 the perties of
H

3. All communicaiions addressed of
institutions shall be deered to be addressed of delivered, as the case may be, {0 the

pertics or institutions.

—en ST
y cS L
£

K3

it

1. Any period of time prescribed in terms of these Rules for the taking of any procedural
step shall be reckoned as follows:

(a) A period expressed in days, weeks or months or years shall be calculated from the
moment at which an event occurs or an action takes place, provided that the day
during which that event occurs of action takes place, shall not be counted as

falling within the period in question;

.28.
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(b) Where the period is expressed in months znd days, it shall first be reckoned in

whole months, then in days;

(c) Periods shall include official holidays, Saturdays and Sundays;

(d) Periods shall not be suspended during the judicial vacations.

otherwise end on a Saturday, Sunday or an official holiday, it shall
rking day.

2. If the period would
be automatically extended until the end of the first following wo
Rule 85
Extension of Time Limits
|, Any time limit prescribed under these Rules may be extended by whoever praseribed it.
2. No right shall be prejudiced in conssquence of the expiry of a time limit if’ the parfy
xistence of unforssesable circumstances.

conecerned proves the ex

Ryie 86
Reaquesi for Ooinjon
i, (2 Tha Summit or the Council may request the Tribunal for an of infon in
secnrdance with Article 15(4) of the Treaty end Article 20 of the Protocol
o) Such a request shall be served by the Tribenz! on the Summit or the Council, as
the case may be.
2 (a) The President shali prescribe the period within which the Summit and the
Council may submit their written submission.
(d) The written submissions shall be served on the Summit or the Council, as the

case may be.

Rule 87
Deliberations on the Reguast

Deliberations on the Request shall be in closed session and shall remain secret




When the Tribunal has completed its deliberations and adopted its advisory opinion, the

opinion shall be read at 2 public sitting of the Tribunal,

Rule 8%
Contant of Opinion

1. The Advisory opinion shall contain:

(i) the date on which it is delivered;

(i)  the names of the Memoers participating;
(if)  asummary of the proceedings;

(iv)  astatement of the facts;
(v) the reasons in point of law,
(vi)  the number and namses of the Mambers constiiuting the majority.

2. Every advisory opinion written by any member in eny matter shail be etiached to the

advisory opinion of the Tribunal.

The opinion shali be communicaied o the Summit end the Council.
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PART ERY
Anneze

ANNEX 1

(In terms of Rule 3)

“ solemnly declare that I shall perform my duties and exercise my powers as Member of the
Tribunel honourably, faithfully, imnarfially, independently and conscientiously”.




(In terms of Rule 48)

that | will speak the truth, the whole

“] solemnly declare upen my honour and conscience

truth and nothing but the trutk”,

Rules of Frocedurs ©
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AMNEX 2

(in terms of Rule 12)

«] solemnly declare that I shall perform fhe duties incumbent upon me as Regiszar of the
Tribunzl in all loyalty, discretion and good conscience.and that I shall Faithfully observs all
Rules of the Tribunal”,

the provisions of the Protocol and the

. R

EETERE srenens TR Y TR ER

B OF REGISTRAR

SIGNATURE
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PART XXi
Aanezss

ANNEX 1

(In terms of Rule 3)

«] solemnly declare that I shall perform my duties and exercise my powers s Member of the

Tribunal honourably, faithfully, impartially, independently and conscientiously”. .

T m—— s

{
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ANNEX 2

“1 solemnly declare that I shall perform the duties incumbent upon me as Registrar of the
discretion and good conscience and that 1 shall faithfully observe &ll
d the Rules of the Tribunal”.

Tribunal in all loyalty,
the provisions of the Protocel an

SIGNATURE OF REGISTRAR

vewes

SIGNATURE OF PRESIDENT

Sulen of Foosodurs of RADE Telbunal




“] solemnly declare upon my honour and conscience that I will speak the truth, the whols

fruth and nothing but the truth™.
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(February 21, 2014) 17.40hrs

DRAFT NEW PROTOCOL ON THE TRIBUNAL
i THE SOUTHERN AFRICAH DEVELOPMENT COMMURITY

PREAMBLE
WE, the Heads of Siate of Govemment or.

The Republic of Angola

The Republic of Boiswana

The Democratic Republic of Congo
The Kingdom of Lesotho

Tha Repubiic of Madagascar
The Republic of Malawi

The Republic of Mauritius

The Republic of Mozambigue
The Republic of Namibia

The Republic of Seychelles

The Republic of South Alrica
The Kingdom of Swaziland

The Uniiad Republic of Tanzania
The Republic of Zambia

The Republic of Zimbabwe

NOTING that a review of the role, responsibilities and terms of reference of the
Southern African  Development  Community (SADC) Tribunal led to
recommendations that require a new Protoco! on Tribunal in the SADC;

DESIRING to establish a new Protocol on the Tribunal in the Southern African
Developmant Community;

HEREBRY AGREE as follows:

T,



1.

DEFINITIONS

In this Protocol, terms and expressions defined in Aricle 1 of the Treaty shall
bear the same meaning unless the context otherwise requires.

In this Protoco, unless the context otherwise requires:

2.

"Judge” means a Member of the Tribunal appointed in terms of
Ariicie 4 of this Protocol;

"President” czns the President of the Tribunal as provided for
under Article 15(1) of this Protocol;

“Protocol’ means this Protocol on the Tribunal in the Southemn
African Development Community;

“Rules” means Rules of Procedure of the Tribunal referred to in
Article 28 of this Protocol; and

“State Parly” means a Member State that is a Party to this Protocol.

HE TRIBLUINAL

hereinafier referred to as the “Tribunal™, is hereby

le 16 of the Treaty and shall function in
nd the Rules.

The SADC Tribunal (
constituted in terms of Artic
sccordance with the provisions of the Treaty, this Protocol a
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SECTION B — JUDGES OF THE TRIBUNAL

ARTICLE 3
CCMPFOSITION
The Tribunal shall consist of not less than ten (10) Judges, appointed in terms
of Article 4 of this Protocol from nationals of Member States who possess the
qualifications required for appointment to the highest judicial offices in their
respective Member States or who are jurists of recognised competence or
expertise in international faw.

The Council shalf designate five (5) of the Judges as regular Judges who
shall sit regularly on the Tribunal, The additional five (5} Judges shall
constitute a pool from which the President may invite a Judge to sit on the
Tribunal whenever a regular Judge is temporarily ebsent or is othenwise
unable to carry out his or her functions.

e Tribunal shall be constituted by three (3) Judges; provided that the
ribunzl may decide to constitute a fuil bench composed of five (5) Judges.

The Prasident shall be responsible for selecting the Judges who shali
constitute the Tribunal for the purpose of hearing any case brougnt beifore it

£
1

On =z proposal from the Tribunal, the Council may increase the numoer o

Judgss.

No two or more Judgss may, &t any iime, be nationals of the same Member
State.

~
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SELECTIC!

Each Member State may nominate, as candidates, not more than two of its
nationals having the qualifications prescribed in Article 3 (1) of this Protocol.

When nominating and appointing Judges, due consideration shall be given to
fair gender representation and fair representation of the diiferent SADC

Member State legal systems.

The Judges shall be selected by the Council from the list of candidates so
nominated by Member States. Nominations for the first appointment shall be
called within three (3) months, and the selection shall be held within six {6)
months, of the date of entry into force of this Protocol.



4. The Judges shall be appointed by

the Summit upon recommendation of the

Counail in accordance with guidelines adopted by the Summit from time to

time.

Notwithstanding the provisions of Article 6(1), where a Judge is appointed t©
replace a Judge whose term of office has not expired, the Judge so appointed
shajl serve for the remainder of his or hes predecessor's term.

. Any appointment io filt a vacancy referred to in paragraph & shall be
The procedure

conducted within six (8) months of the vacancy oceurring.
raferred to in the preceding paragraphs shall apply mutalis mutandis.

ARTICLE 5

£PPOINTMENT CF PRESIDEN
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SOLERMN DECLARATION

Every Judge shall, hefore taking up his or her office as a Judge, make a
solemn declaration before the Chairperson of SADC that he of she will carry
out his or her duties independently, impartially, conscientiously and preserve
the confidentiality of the Tribunal’s deliberations.

The solemn declaration shall be in accordance with the form prescribed in

Annax 1 of this Protocol.

ARTICLE 7
TENURE OF OFFICE OF JUDGES

Subject to Article 8, the Judges shall be appointed for a term o five (b) years
and may only be re-appointed for one (1) further term of five (5) y=ars.
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The term of office of each Judge of the Tribunal shali commence from the
date upon which he or she is appointed.

ARTICLE 8
INITIAL JUDGES

Out of the Judges initially appointed, the terms of two (2) of the regular
Judges and two (2) of the additional Judges shall expire at the end of three
(3) years. The Judges whoss term is to expire at the end of three (3} years
shall be chosen by a lot to be drawn by the Executive Secretary immediately
after the first appointment. Judges will be eligible for reappointment for a

further five (5) year term.

In the event thet the draw of a let s not done nursuant to paragraph 1, for
Judges of the Tribunal whose term of office is to expire at the end of three (3)
years, their term of office shall be deemed to be extended for a period that
would have elapsed bstween the date of first appointment and the date of
making the draw; provided thal such period shall not exceed five {B) years.

ranh 1, the term
e (5) years shall

In the event that there fs a delay i drawing a lot under para
of office of the Judge whose term is to expire at the end of i
noi be affected by the drawing of the lot.

;
Ay

L TIME JUDGES

Subject to paragraph 2, the Tribunal shall sit when required to consider a
matier submitted to it. The Judges shall, therefore, niot be zopointed on a fuil-

time hasis.

On the recommendation of the President, the Council may at any time decide
hat the workload of the Tribunal requires that the Judges should serve on a

full-time basis.

Judges appointed to serve on a sull-time basis shall not hold any other office
or employment.

ARTICLE 10
RESIGNATION AND EXPIRATION OF TERM

A Judge may at any time resign from his or her office by a letter defivered to
the President for transmission to the Council through the Executive Secretary

and upon delivery of the leiter, a vacancy arises.

i



2. Notwithstanding the expiration of his or her term of office, a Judge shall
continue to hear and to complete those cases partly heard by him or her.

ARTICLE 11
REMOVAL OF JUDGE FROM OFFICE

1. A Judge may be removed from office only if he or she has either become
permanently incapacitated from exercising his or her functions, or has
committed a serious breach of his or her duties or a serious act of

misconduct.

2. A Judge shall only be removed from ofiice under paragraph 1 if the
question of his or her removal from ofiice has been referred to an ad hoc
independent tribunal appointed for this purpose by the Summit and the
adhoc tribunal has recommeanded that the Judge be removed from cffice
following due process,

1. No Judge may exercise a political or administrative function, or hold a political
office or an office in the service of a Member Siaie, SADC or engage in a
trade, vocation or profession or other occupation which might interfere with
the proper exsrcise of his or her judicial functions, impariiality or

independence.

2. No Judge may hear any matter in which he or she has previously taken part

as an agent, a representative or an adviser, or as a Judge of a national or
international court or tribunal or in any other capacity or in any matier in which
a2 Member State of which he or she is a national is a partly to a dispute bejore

the Tribunal.

3. A Judge shall recuse himself or herself in any matter in which he or she might
reasonably have a confiict of interest.

Confiict of interest includes without limitation, the possession by a Judge, or &
close family member of a Judge or associate of a Judge, of any financial and
property interests relevant to the dispute, and the afiiliations or employment of
a close family member of a Judge or associate of a Judge on interests

relevant to the dispute.

In

5. Any dispute regarding the provisions of paragraphs 1, 2 and 3 of this Article
shall be resclved by a decision of the Tribunal, sitting without the Judge

concerned.

‘1
Tr—



ARTICLE 1

' =13
AMUNITY FROM LEGAL PROCEEDINGS

A Judge shall be immune from legal proceedings in respect of anything said or
done by him or her in his or her judicial capacity. He or she shail continue 1o

enjoy such immunity after he or she has ceased to hold office.

ARTICLE 14
TERMS AND CONDITIONS OF SERVICE

The terms and conditions of service, salaries and benefits of a Judge shall be
determined by the Council and shall not be aitered to the disadvantage of the

Judge during his or her tenure of office.

ARTICLE 15 :
DUTIES OF THE PRESIDENT

1 The President shall be the Head of the Tribunal.

2. The President shall:

(2) be responsible for the administration and supeivision of the Tribunal;

(b) direct the work of the Tribunal;

{c) represent the Tribunal]

(d) regulate the disposition of the matters brought before the Tribunal;

(€) appoint the Registrar of the Tribunal, and

(fy perform such acts and duties as may be incidenial to the
set out in paragraphs (a) to (g).

SECTION C
THE RECISTRY

ARTICLE 16
REGISTRY

Mauers

There shall be a Registry consisting of the Registrar and such other staff as

be appointed pursuant to Articie 28 of this Protocol.

may



ARTICLE 17
THE REGISTRAR

1 There shall be a Registrar who shall, subject to overall supervision of the
President, be responsible for the day to day administration of the Tribunal.

5> Instructions for the running of the Registry shall be drawn up by the Registrar
with the approval of the President.

ARTICLE 18
DUTIES OF THE REGISTRAR

The Registrar shall:

(a)

—
o
—

(f)

(9)

be a regular channel of communication to and from ihe Tribunal,
and in perticular  effect all communications, notifications and
transmission of documents required by this Protocol and ensure
that the date of dispatch and receipt thereof is readily available;

keep in such form as may be [aid down by the Tribunal, a general
list of all cases, eniered and numbered in the order in which the
documents instituting proceedings are received in the Registry;

transmit to the pariies copies of all pleadings and documenis upon
receipt therzof in the Registry;

communicate to the Government of a Member State in which the
Tribunal ie siting and any other Governments which may he
concerned, the necessary information as to the persons from time
to time entitied to privileges, immunities or facilities;

o O

e presant in person or be represented by an assistant &t meelings
nd sittings of the Tribunal and be responsible for the preparatio
of such minutes and records as necessary;

be responsible for the printing, publicatian and authentication of the
Tribunal's, orders, decisions and of such oiher documents as the

Tribunal may direct to he published,

be responsible for all administrative work and in particular for the
accounts and financial administration in accordance with financial
procedures prescribed by the Council;

deal with enquiries concerning the Tribunat and its work;

have custody of the seals, stamps and archives of the Tribunal;

f .7
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)] carry out taxation of costs; and

(x)  perform such acts and duties as may be incidental to the matters
set out in paragraphs (a) to (j).

: ARTICLE 19
ELECTION AND APPOINTMENT OF THE REGISTRAR

1 The President shall give notice of a vacancy or impending vacancy (o
Member States and shall fix & date ior the closure of the list of candidatas so

=5 to enable nominations and information concerning the candidaies {o be

received by the Tribunal in sufficient time.

o

2 Nominations shall indicate the relevant information concerning the candidates
and in parficular information as 1o age, sex, naticnality, present occunation,
academic qualifications, knowledge of languages, any previous experience in
law, or work in international organisations.

[N

4}

h

=

Registiar shall be elected by the Tribunal by secret ballot from
dicaies
imil

nominatad by Member States from nationals who are qualifiea t©
similar office in their respective Siates.

o o —
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4, The person elected shall be appointed as Registrar by the President.

TENURE OF OFFICE OF THE REGISTRAR
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OATH OR AFFIRMATION CF OFFICH

i

1. Before taking up his or her duties, the Registrar shall take an oath or
oifirmation of office before the President immediately upon his or her

appointment.

2 The oath or affirmation of office shall be taken in accordance with the form
prescribed in Annex 2 of this Protocol.

ARTICLE 22
REMOVAL OF THE REGISTRAR

1. The Registrar may be removed from office only if he or she:



(a) has become permanenily incapacitated, whether arising from
infirmity of body or mind, and can no longer perform the functions
of the office of Registrar; or

()  has committed a serious breach of the duties of Registrar, or a
serious act of misconduct.

Where an allegation is made against the Registrar, he or she shall be
presented with the full particulars of the allegation that has been made
against him or her and any evidence thereof, and shall be accorded the
right to be heard under the process provided for in paragraph 3.

If the President considers that the allegations against the Registrar ought
to be investigated, the President shall select thres {3} Judges from
armongst the members of the Tribunal, whe shall:

(a} inquire into, and determine, the maiter and report on the facts
thereof to the President; and

(h} advise the Prasident whether or nat the person holding the ofiice of
R ne removad ffom office on any of the grounds sai

Registrar shouid -
out in paragraph 1 and the President shall act on the advice of the
Judges

2y

ACPOINTMENT OF ASSISTANT REGISTRA]

-

The President shall appoint an Assistant Registrar and the nrovisions of
18 shali apply mutatis mutandis 1o such appointmant.

I
(m]~
i affirmation of office before

fore taking up his or her duties, the Assistani Regisirar shall take an osih
0 t
appointment.

he Prasident immadiately .wpon his or her

The oath or affiirmation of office shall be taken in accerdance with the form
prescribed in Annex 2 of this Protocol.

ARTICLE 24
DUTIES OF THE ASSISTANT REGISTRAR

The Assistant Registrar shali assist the Registrar, act as Registrar in the latter's

absence, and in the event of the office becoming vacant, exercise the
functions of Registrar until the vacancy has been filled.

10



2. If the Registrar and Assistant Registrar are unable to carry out the duties of
Registrar, the President shall appoint an official of the Registry to discharge
those duties for a maximum period of six (6) months.

ARTICLE 25
REMOVAL OF THE ASSISTANT REGISTRAR

Article 22 shall apply mufatis mutandis to the removal of the Assistant Registrar.

APPOINTI EF.T OF OTHER STAFF

On a proposal submitted by the Registrar and approved by the President, the
Tribunal may employ such other siaff as may be required fo enable it o

OISCﬂdI’Q"—“ its functions.

CARTICLE 27
TERMS AND CONDITIONS OF SERVICE

The terms and conditions of sarvice, salar
Assistant Registrar and athar stafi shali b
recommendaiion of the Tribunal.

m !D

r the Council on the

The Tribunal shall have its seat at Windhoek, Republic of Namibia; providad that
it may in any particuiar case sit and exercise its functions anywnere within SADC
iT it considers it desirable.

SECTION E
THE FUNCTIONING OF THE TRIBUNAL

ARTICLE 23
RULES OF PROCEDURE OF THE TRIBUNAL

1. The Tribunal shall determine its own Rules,

2. The Judges shall adopt the Rules by a two-thirds majority.

11 i



ARTICLE 30

VACATIONS

1. Vacations of the Tribunal shall be determined by the President.

2. The President shall publish the days of vacation in each calendar year, as
informed by the schedule of hearings.

3. During such vacations the President shall exercise his or her functions at the
seat of the Tribunal either by himself or through any other Judge designated
by the President to exarcise such functions.

4. The President may, if he or she determines that a mafter is urgent, convene
tha Tribunal during the vacations.

5 The Tribunal shall, during ifs sittings, obsarve the official public holidays of the
Member State where it has its seat and those of any Member State where it is
holding its sittings.

6. The President may, in appropriate cases, grant leave of absence to any
Judge afier consuitation with other Judgss,

ARTICLE 31
WORKING LANGUAGES
The working languages of the Tribunal shali be English, French and
Portuguese and such other languages as Councit may determinz.
SECTION F
REPRESENTATION BEFORE THE TRIBUNAL
ARTICLE 232
HEPRESENTATION

1. Parties campetent to appear before the Tribunal shall be represented by an
adviser, agent or representative of their choice.

2 As regards such advisers, agents and representatives who appear before i,
the Tribunal shall have the powers normally accorded to courts of law, under
conditions laid down in the Rules.

3. All advisers, agenis and representatives shall, when they appear before the

Tribunal, enjoy the rights, privileges and immunities necessary for the
independent exercise of their duties, subject to conditions laid down in the

Rules.
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ARTICLE 33
MATERIAL JURISDICTION

Py
) """‘i

The Tribunal shall have jurisdiction on the interpretation of the SADC Trealy
and Protocols relating to disputes between Member States.

ARTICLE 34
ADVISORY OPINIONS

]

=2dvisorvy oninions on such matisrs 2s tne

By

T ribunz! shall give
Qummit or Councill mav refer to it

ARTICLE 35
APPLICABLE LAW

he Tribunal shall annly the SADC Treaty and the applicable SADC FProtocols.

The sitiings shall be held in public unless the Tribunal cthenwise directs
either on its own motion or the apolication of any of the parties that the
sittings are held in closed sessions. Such a decision may concern either
the whole or part of the hearing and may be made at any time.

The proceadings shall be commenced and presided over by the Presicent
or an acting President who shall be responsible for the proper conduct of
the nearing.

ARTICLE 37
DELIBERATIONS

All deliberations subsequent to the sittings of the Tribunal shall be conducted
in closed sessions and shall remain confidential.

Only those Judges who were present at oral proceedings of a case may take
part in the deliberations.



N

5.

Every Judge taking part in the deliberations shall give his or her opinion in
writing and the reasons for it.

The conclusions reached by the majority of the Judges after the final
deliberations shall be the decision of the Tribunal.

Any differences of views on the substance or wording or order of guestions
shall be settled by the Tribunal.

Decisions of the Tribunal shall be in writing and delivered at a public sitling of
the Tribunal.

Decisions of the Tribunal shall be made by a majority of the Judges.

Subject to Ariicla 34, decisions and rulings of the Tribunal shall be final and
pinding.

One copy of the decision duly signed and sealed, shall be placad in the
archives of the Tribunal and a copy shall be transmitied to each of the parties

io the dispuie. '
The Registrar shall send copies of the decision to:
(a) the Council; and

(b) other Member Siaies.

ARTICLE 38
DEFAULT DECISIONS

The Tribunal may give a decision in default when a respondent:
(2)  onwhom an application initiating proceedings has been duly served
fails to file a defence to the application in the proper form within the

time prescribed in the Rules; or

(b)  fails to appear for a hearing of the application in accordance with
the Rules. .
!‘,.‘
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2 A Party against whom a default decision has been made may apply to set
it aside in accordance with the Rules. :

ARTICLE 40
APPLICATION FOR REVIEW OF A DECISION

An application for raview of & dacision may be mads to the Tribunal if it is
hasead upon the discovery of some fact which by its nature micht have hzd
a decisive influence on the decision if it had been known to the Tribunal at
the thme the decision was given, but vhich fact at the time was unknown (o
hoth the Tribunal and the partv making the application: provided siwavs
that such ianorance was nof due to negligence, ) :

ARTICLE 41
INTZRIM MEASURES

The Tribunal may, on good cause, order the suspension of an act chaillenged
before the Tribunal and may take such interim measures as may be necessary.

1

A Member State may, with leave of the Tribunal, intervene in a dispuie before the
Tribunal.

ARTICLE 43
CONSOLIDATICH

:

The Tribunal may order the consolidation of proceedings invelving subsiantially
the same dispute and the same Member States.

ARTICLE 44
ENFORCEMENT AKMD EXECUTION

1. Member States and institutions of SADC shall take forthwith all measures
necessary to ensure execution of decisions of the Tribunal.

2. A decision of the Tribunal shall be binding upon the parties to the dispute in
respect of that particular case and must be complied with,

3. Any failure by a Member State to comply with a decision of the Tribunal may
be referred to the Tribunal by any Member State afiected by the decision,

4. If the Tribunal establishes the existence of such failure, it shall report its
findings to the Summit for the laiter to take appropriate action.

15



ARTICLE 45
RUDGET

The budget of the Tribunal shall be funded through the réguiar annuzl budget of
SADC and from such other sources as may be determined by the Council, based

on a three (3) year work-ptan prepared by the Registrar.

ARTICLE 48
COSTS

1. Unless the Tribunal decides otherwise, each State Party to a dispute shall
pay its own legal costs.

2 Unless the Tribunal decides otherwise, proceedings before the Tribunal shall

ba free of charge.
3. \Wherz a Stats Parly to a dispuie has caused the Tribunal to incur
unnecessary consicerabie costs, the Tribunal may order that such State Party
reimburse the expenses incurred by the Tribunzl.

4, Where the copying or translation vwork is carried out at the request of a State
Parly to a dispute, the cosis shail, in so far as the Registrar considers
excessive, be naid for by ihat State Party.

5. Sums due fo the Tribunal shall be paid in the surrency of the Stale Fary
where the Tribunal has its seat.

6. Conversion of currency shall be made at the prevailing market exchange rate
ruling on the day of payment in the State Parly where ihe Tribunal has iis
seat.

Fees payable by Member States within limits agreed by the budgetary authorities
of SADC may be prescribed by the Rules.

16



ARTICLE 48
REPEAL OF THE 2000 PROTCCOL ON THE TRIBUNAL
THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY

N

The 2000 Protocol on the Tribunal in the Southern African Development
Community is repﬂaled with effect from the date of entry into force of this

Protocol,

ARTICLE 43
SETTLEMENT OF DIZFPUTES

1. States Parties shall strive to resolve any dispute regarding apolication,
internretation or implementation of the provisions of this Protocol amicably.

2. Any dispuie arising from the application, interpretafion or
implementation of this Protocol, which cannot be setiled amicably, shall be referred
to the SADC Tribunal,

ARTICLE 3G
WITHDRAWAL

1. A State Party riiay withdraw frons this Protocol uson the axpiration of twelva (12)
rmonths from the date of giving wiitien notics to that m‘cct {0 the Executive
Spcrctc&i’\f

2. Such State Parly shall cease to enjoy all rights and benefits under this Protocol
upon the withdrawal becoming eiiective,

3. Notwithstanding the provisions of paragranhs 1 and 2, such State Pariy

shall continue to be bound by obligations that arise out of this
Protocol and are ouistanding on the date of the withdrawal until such

obligations are discharged.

ARTICLE 51
SIGNATURE

This Protocol shall be signed by the Heads of State or Government of SADC
Member States, or their duly authorised representatives.



PART Vi
FiNAL PROVISIONS

FEA 00 PROTOCOL ON THE TRIBUNAL
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The 2000 Protocol on the Tribunal in the Southern African Development
Community is repealed with effect from the date of entry into force of this

Protocol.

SETTLEMENT CF DISPUTES
weo shall stive fo resolve any dispute regarding application,

1. Staies Paities sna
interpretation or implementation of the provisions of this Protocol amicably.

"
I

Any dispute arising from the anplication, Interpretation ©
implermentation of this Protocol, which cannot be setled amicably, shall be referred

N

oA TR

to0 the SADGC Tribunal.

ARTICLE &0
WITHDRAWAL

1. A State Party may withdraw from this Protocol uson the expiration of twelve (12)
moniths Fom the date of giving writien nofice o that afiect to the Executive

Secretary.

Such State Party shall cease 1o enjoy all rights and benefits under this Protocol
upon the withdrawa! becoming efiective.

o

3. Notwithstanding the provisions of paragraphs 1 and 2, such Staie Party
<hall continue to be bound by obligations that arise out of this
Protocol and are outstanding on the date of the withdrawal until such

obligations are discharged.

ARTICLE 51
SIGNATURE

This Protocol shali be signed by the Heads of State or Government of SADC
Member States, or their duly autharised reprasentatives.

17



ARTICLE 52
RATIFICATION

This Protocol shail be ratified by Member States who have signed the Protocol in
accordance with their constitutional procedures.

ARTICLE 53
ENTRY INTO FORC=

This Protocol shall enter into force thirty (30) days afier the deposit of the
Instruments of Ratification by two-thirds of the Member States.

ARTICLE 54
ACCESSION

This Protocol shall remain open for accession by any Member State.

ARTICLE 55
DEPOSITARY
1. The original texts of this Protocol and all instruments of Ratification and
Accession shali be deposited with the Executive Secratary of SADC who shall
transmit certified copies to all Member States.

2. Tne Executive Secretary shall ragister this Protocol with the Secratariat of the
United Nations and the Commission of the African Urion.

18 -



IN WITNESS WHEREOQF WE, the Heads of State or Government, or duly
authorise pre sentatives, of SADC Mamber States have signed this Protocol.

Done at....... , this ... day of August 201... in three (3) original texis in the
English, French and Portuguese languages, all texts being equaliy authentic.

REPUBLIC OF ANGOLA
REPUBLIC OF BOTSWARNA
DEMOCRATIC REPUBLIC OF CONGO
KINGDOM CF LESOTHO
RCPUBLIC OF MADAGASCAR
REPUBLIC OF MALAWI
REPUBLIC OF MAURITIUS
REPUBLIC OF MOZAMBIQUE
REPUBLIC OF NAMIBIA
REPUBLIC OF SEYCHELLES
REPUBLIC OF SOUTH AFRICA
KINGDOM OF SWAZILAND
UNITED REPUBLIC OF TANZANIA
REPUBLIC OF ZAMBIA

REPUBLIC OF ZIMBABWE

19
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ANNEX

(IN TERMS OF ARTICLE 8)

ot | shall perfor
= Tribunal honoura

m my duties and
bly, faithiully,

___solemnly declare th
Judge of th
nd conscientiously”.

W (Name)
exercise my powers &S
impartially, independently a

SIGNATURE OF THE JUBCE

. wns o = e g H [ o T Y e [ Y
] O e Jﬁ.ﬁ.afg?ﬁ?:ﬁ'.jug Or SALR,



ANNEX 2
(IN TERMS OF ARTICLE 21 OR ARTICLE 23)

" (Name)___solemnly declare that 1 shall perform the duties incumbent

upon me as Registrar/Assistant Registrar of the Tribunal in ail loyalty, discretion
and good conscience and that | shall faithfully observe all the provisions of the

Protocol and the Rules of the Tribunai”.

23



ANNEX 2
(ii\! TERMS OF ARTICLE 21 OR ARTICLE 23)

"l H__,(Name)___solemnly declare that | shall perform the duties incumbent
upon me as Registrar/Assistant Registrar of the Tribunal in all loyalty, discretion
and good conscience and that | shall faithfully observe all the provisions of the

Protoccl and the Rules of the Tribunal®.
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COMIUNIQUE
EXTRAORDINARY SUMMIT HEADS OF STATE AND GOVERNMENT
OF THE SOUTHERN AFRICA DEVELOPMENT COMMUNITY
WINDHOEK, REPUSLIC OF NAMIBIA
o0 MAY 2071

The Summit of Heads of State and Governmeni of the Southern African
Development Community (SADC) was held in Windhoek, Republic of

samibia on May 20, 2011,

The Summit was officiailly opened by iz Exeslizncy Hifikepunye Pohamba,
President of the Republic of Namibia and SADC Chairperson.

The Summit was attended by the following Heads of Staie and Government or

their represantatives:

Botswana . H.E. L. Gen. Sereise Khama lan Khama,

DRC : H.E. Joseph Kabila Kabange

Mauritius Dr. the Hon. Navinchandra Bamgoolam, GCSK
Mozambique : H.E. Armando Emilio Guebuza

Namibia H.E. Mifikepunye Pohamba

Tanzania : H.E. Jakaya Mrisho Kikwete

Zambia ; H.E. Rupiah Bwezani Banda

Zimbabwe ! H.E. Robert Gabriel Mugabe

Lesotho The Hon. Mr. Lesao A Lehohla, Deputy Prime Minister
Angola Hon. George Chicotty, Minister of External Relations
Malawi : Hon. Eta E Banda, MP, Minister of Foreign Affairs



o

South Africa H.E. YLM Myakayaka-Manzini, South African High

Commissioner t0 Namibia

Swaziland Hon. Rev. David Mathse, Minister for Justice and

Constitutional Aftairs

The Summit was also aitended by SADC Evecutive Secretary Dr. Tomaz A.

Salom&o.

In attendance at ihe gummit was also H.E. Joaquim A. Chissano, former

Sresident of the Republic of Mozambigue, and SADC Mediator on Madagascal.

gummit received and considered the Report of the Commitise 0f Ministers of

Justice and Altorneys General on the raview of the Role, Responsibilities and

Reference of the SADC Tribunal in accordance with gymmit Decision

Terms of
00 of August 2010 taken in Winahogk, Namibia.
Summit decided as follows:

mandated the Ministers of Justice/ATiOmMEeYs General {0 initiaie the process

>
simed at amending the relevant SADC legal instruments and submit a
progress report at the Summit in August o011 and the final report 1o
Summit in August 2012;

> not to reappoint membars oi the Tribunal whose erm of office expired ON
August 31, 2010; and

> not to repiace members of the Tribunal whose term of office will expire ON

October 31, 2011.



10.

11.

12.

—t

G

14,

Summit further reiterated the moraiorium on receiving any new cases 0f hearings

of any cases by the Tribunal until the SADG Protocol on the Tribunal has been

reviewed and approved.

summit also received a report on preparations for the 2™ Tripartite Council and
Summit to be held on June 12, 2011 at Sandton, Scuth Africa, noting, amongst

other, progress made towards the faunching of negotiaticns for the COMESA-

EAC-SADC Tripariite Free Trade Area.

o
=3
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gummit endorsad ing pillars of the Tripartite integration process &

integration, infrestructure development and industrial development.

Surmit considered the report of e SADC Mediator on Madagasear, His
Excellancy Joaquim A Chissario, former President of the HRepublic of
hat countiy 10

[RREEAS

ilozambique, noting the development of the roadmap tor refurning t

constitutional normalcy.

The Summit commendad His Excelisncy Joaguim A. Chissanc, former Presidsnt
of the Republic of Mozambigue, and SADC Mediator on Madagascar for his
eForte in bringing together the Malagasy staksholders in the process of

reconciliation and finding & lasting solution for that couniry.

Summit reiterated the need for an all inclusive political process towards finding a
lasting solution of the challenges facing the couniry. In this ragard, Summit
mandated the SADC Chairperson, Chairperson of the SADC Organ on Politics,
Defence and Security Cooperation and SADC Mediator on Madagascar to, as
soon as possible, convene & meeting with all Malagasy stakeholders o be held at

SADC Headquarters in Gaborone Botswana.

Summit expressed sympathy and solidarity with the members of the Angotan and

Namibian populations who have been adversely affected by the recent floods.



5. The Summit expressed its appreciation to the Government and People of the
Republic of Namibia for the warm hospitality exiended fo all delegates and

facilities placed at their disposal that made this Summit a success

WINDHOEK, REPUBLIC OF NAMIBIA
WIAY 20, 2011
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1, Introduction

This report on the role, responsibilities and terms of reference of the SADC Tribunal was
commissioned by SADC in November 2010, A draft report was presented at the SADC
Member State Senior Officials Megting in swakopmund on 21 February 2011, and discussed
by the Senior Officials on 22 February 2011. This report, which takes into account the
respon ses of the Senior Officials, is presented to the <ADC Member State Ministers of Justice

and Attorneys-General Meeting in Swakopmund on 14 and 15 Aprit 2011,

This report is concerned with the legal framework of the SADC Tribunal, including the nature
of SADC law and its relationship with national law. its object is twofold: to provide an
analysis of the SADC legal system and of the cole of the SADC Tribunal and the national
courts of the SADC Member States, and to make concreie racommendations directed at
improving the funetioning and operation of the sADC Tribunal within this legal framework.
To this end, the report analyzes the legal instruments governing the SADC Tribunal,
espacizally the SADC Treaty, ihe SADC Tribunal Protocol and Rules of Procedure, and other
related insirurnents, as well as relevant national laws of the SADC Member States. This
analysis is based on primary and secondary legal sources as well as on an empirical exercise
involving questionnaires and intarviews with government oficials, Tribunzl Members, and

cecks to identify best practice, it also takes inio

key stakeholders. Insofar as the repoit
account the law and practice of other interriztional tribunals, especially those in the region.

There are a number of mattars concerning the practiczl functioning of the Tribunal which
are critical to the practical efiectivenass of the Tribunal, but which are not addressza here,
such as outreach and accessibility, infrastructure, case management and training. These
icsues arz larzely outside the scope of this study, and have in any case been

R o L T~ ~ A Tt - -
it projecis. Tne 2AUL iribunat Sec

comprehensively addressed in various rece cre
egic Planin December 2010, based on own initiative studies on the pracical

!
a
e

ad'opted a Strat
functioning of the Tribunzl, and on a study conducted by GTZ on the institutionai an
and the consultancy AGORA 2000 concluded a study on th
C Tribunal in December 2010.} There is no need to replicate
d this raport does not dezl with these issues;,
ic power to estabiish its

practical needs of the Tribunal;
institutional capacity of the SAD
t42 comprehensive work in these studies, an
except in one respect: Lo racommend the Tribunal be given specif

own rules of procedure.

* sADC Tribunal, Strotegic Plan, December 2010; Ulrik Spliid and Marian Nell, Study on the Southern African
Developrment Community (SADC) Tribuno! Copocity Needs Assessment (GTZ, October 2009); AGORA '2000,
Deveioping the institutional Capacity of the SADC Tribunal - Final Repert and Annexes, December 2010,

—— i



iaw and national laws

M
bsa

oy

2. SAD

2.1 The nature of SADL law

In concluding the SADC Treaty, the SADC Member States established a ‘Community” under .

international law, and a number of Community institutions with general and specific powers.
The norms sat out in the SADC Treaty, in Protocols to the Treaty, in other instruments
concluded by SADC Member States in the framework of the Community, and in instruments
and other ‘acts’ adopted by SADC institutions in the exercise of their powers, have the status
of international law.” In short, SADC s an international organization, which is both governed
by international law and, within its powers, generates norms with the status of internationz!
1w, This basic fact is the starting point for a consideration of the relationship between SADC
law and the national laws of the SADC Member States. ‘

PR B
10ial |c:\fv,

degm prm

The most important consequence of this is as foliows: undear interiat a Statz ey
not rely on its national laws (including norms of constitutional status) as & defence to a
violation of an international obligation.3 This means that, if a SADC Member State’s national
lzw violates 2 SADC norm, that law must be broughtinto lina with the SADC norm. In Gondo,
the SADC Tribunal held that section 5(2) of the State Liability Act of Zimhabwe wzs in breach
of the SADC Treaty in so far as it provided that State-owned property was immune from
execution, attachment or process to satisfy a judgment debt.* Zimbabwe then came under
an obiigation to revoke the SADC-inconsistent elements of this legislation. It may be noted
Parties to trzaties may need

1
+
[

that, in this respect, the status of the national law is irrelevant.
titutions to comnly with their international obligations: thus

to amend even their cons
each amended their constitutions to comply with their EU

ireland, France and Germany
oi‘aligatians.5

Two final points nead to be made. First, simply beczuse SADC law is, @s a matier of
international law, capable of requiring changes to nationai Iaws, including constitutions,
does not mean that SADC law necessarily requires any change to national laws. This all
depands on the nature of the SADC laws atissue. Second, the position expressed here is the
default rule under internstions! 2w, fault rule could he changed by SADC Member

Y

s
P This A
o U

2 wilfred Jenks, The Proper Low of International Orgonisotions {Dobbs Ferry, New York: Oczana Publications,
1362) at 3-4; C F Amerasinghe, Principles of the Institutional Law of internctiona! Orgenizotions, 2nd ed
(Cambridge: CUP, 200%), 14-15. There are rare circumstances in which legal relatidns between SADC and
individuals might be governed by national laws an contract, tort and property: of Finn Seyersted ‘Applicable
Law in Relations Between Intergovernmental Organizations and Private Parties’ {1967-11) 122 Receuil des Cours
427,

* Aricle 27 of the Vienna Conventicn of the law of Treaties; cf also Article 3 of the International Law
Commission’s Articles on State Responsibility. In Pulp Mills (Argentina/Uruguoy) [2010] ICJ Rep (not yet
reported), 20 Apr 2010, para 121, the International Court described Article 27 as reflecting a ‘well-established
customary rule’. See also Gramara (HC 33/09] [2010) ZWHHC 1, in the context of Zimbabwe's obligations undet

the SADC Treaty.
“ Gondo, Case No SADC (T) 05/2008, 9 Dec 2010.
T C Hartley, The Foundations of European Low, 7" ed (Oxferd: QUP, 2010}, 258,



States to provide that SADC jaw is subject to the constitutions of the Miember States. But this

has not so far been done.

Observsiion 1

Al of SADC law s international law, and conseguently binds cADC Member States

regardless of thelr national laws, including their constitutions.

2.2 Tharolzof national courts
Tha foregoing censiderations do not teke into sccount the fact that, under national law, 2
ower to rezch any other cecision undar the law by which it

naticnal court may not have the p
an Supreme Court said this, in reiation to the SADC

is baund. In £x parte CFU the Zimbabwe
Tribunal:

The decisions of the Supreme Court are final. No appeal lies from the Suprerne Court

e

to any cther Court. No appeal lies 10 e SADC Tribunal from the Supreme Court. The
decisions of the SADC Tribunal are at best persuasive but certainly not binding.

d by any municiozl lzw end there

m

The SADC Tribunal has not been domesticate o

egal status in 7imbabwe. | believe the same obtains in 2l SADC States, that
South African Constitutional Court, the
Court, the Swaziland Supreme Court,
f othar SADC countries to the

enjoys no |
is, that there is no right of appeal from the S
Namibian Supreme Court, the Lesotho Suprame
the Zambian Supreme Court and the Supreme Courts ©

cADC Tribunal®

This is most likely a correct statement of the position of domestic courts, &t least in the

T S R T 1 - 7 o ta PN — PR T

comtaxt of dualist jegal systems.” oUl It is also irrelevant to a State’s obligations unger
B

international law.

indeed, by issuing a dacision contrary o State’s international obligations, 3 nationzl court
may itself, by that act, violate that Stzte's international obiigations,g This is bacause, under
internationat law, 2 national court is considered to be an Ofgen of tha State, ™ just like the

.

® £x porie Commercial Farmers Union, Judgment No 5C 31/10 {Suprame Court of Zirnbabwe, 25 Nov 2010,
unreported), per Chidyausiku CJ, 14. A similar statement was made in Etheredge {2009) ZWHHC 1, although on
the confusing grounds {in pert) that the SADC Tribunat Protocol did not have the intention of creating a tribunal
which would be superior 10 the courts in the subscribing countries. This is both irrelevant and, at least in terms

of preliminary rulings, inaccurate: see betow at 30,

? gee below at 16,

& gep also below 2t 22.

¢ pifference Reloting to Immunity from legal Process of o Special Ropporteur of the Commission on Human
Rights [1999] 1C] Rep €2, para 62; thisis also a commonplsce in WTO lzw. {n the £4, 2 Mamber Statels lizble to
pay damages tc an individual 2s a result of a fina! court ruling that manifestly violztes EU law: Case C-224/01,
Kobler [2003) ECR 1-10239. The European Court of Human Rights has sanctioned States for the acis of their
courts that violziz human rights: ECtHR, Zulio, 29 March 2006 {delay).

W 4 riicle 4 of the ILC Articles on State Responsibility, reflecting customary internstional law, states thet: ‘[tihe

conduct of 2ny State organ shall ba considerad an act of thet State under international law, whether the organ



:onal court may bz helpfess, under national law, to

legislature and executive. Of course, a nat
if necessary by constitutional

Jvoid this situation. But the solution is for the State to ensure,
amendment, that its national laws are consistent with its international obligations. This is @

perhaps radical consequence from a domestic perspective, but it is entirely normal in
international law — it is, in fact, the usual conseguence of entering into international legal

ohligations.

Dhsarvation 2

SADC Member State netional courts are organs of the State. Consaquently, if a SADC
namer State national court makes a decision under national faw that is inconsistent with
SADC law, the SADL Men her State violates SADC law. Furthermore, it follows from
e, under netional [aw, to come to an

Observation 1 that, if the national court is unabl

acision, it is for the SADC Member Stzta to o7

alternative ¢ ing national law, incluging, it
macagsary, itz consiituiion, into fins wisth SADC 2w,

(b

33 Humean rights in SADL

Mena

g

in Campbell the SADC Tribunal determined that Articie Alg) and Article &(2) of the SADC
tha rule

Treaty required SADC Member States to comply with human rights, aemocracy zna
f

of law, ' and in Gondo the Tribunal added that Article 5(1) of the SADC Treaty was to the

. 12 . L. . . - . et .
same effect. ~ This section discusses these provisions, and considers the proposition that a

spacific human rights instrument be incorporzied, either exoressly or by reference, into the

SADC Treaty.

priicle 4lc) of the SADC Treaty
=ccorcance with the following principies: .
bal phrase ('shall act’) is in the usual language of obligations, and the object of the
ies ..’} is clearly defined. On its face,

sigtes that ‘SADC and its Member Siates shall act in
. human rights, democracy and the rule of law’.
The ver
santence (‘in accordance with the following princip
Article Alc) therefore constitutes a binding obligation.

against this view. The first is that the norms
=nd are therefore of non-binding effect. {t is
awn, even as @

A number of objections have been raised
referred to are described as ‘principles’,
doubtful whether such a distinction between ‘principles’ and ‘rules’ can be dr

exarcises legislative, executive, judicial or any other functicns, whatever position it holds in the organisation of

the State, and whatever its character as an organ of the central government of of a terfitorial unit of the State.

it comphe], SADC {T) Case No 2/2007 [2007] SADCT 1, 13 Dec 2007.

L ondo, above atn 4. In Compbell, ihid, the Court zlso found a violz
26-27) but did not repeai this finding in the operative part of the decision.

tion of Article 6{1) of the SADC Treaty {at



matter of legal theory,13 iat alone in the more precise context of legal instruments. in any
case, this objection ignores the Jongstanding usage in international law of the term
'nrinciples’ to refer to binding obligations. For example, Article 38(1){c) of the IC) Statute
mandatas the international Court to apply ‘the general principies of law recognized by
civilized nations’. For the same reason, it is irrelevant that the title of Article 4 is also

‘Principles’.

A related objection is to the affact that the ‘principles’ referred LD here {‘the ... principles of
human rights, democracy and the rule of law’} are not susceptible of objective
datermination, and are consequently non-justiciable, This is not tenable, as can be seen from
the judgment of the Grand Chamber of the European Court of Justice in Kadi. Articie 6(1) of
the EU Treaty, as in force at the relevant time, stated that ‘the Union is founded on the
principles of liberty, dermocracy, respect for human rights and fundamental freedoms, and
the rule of law, principies which are common to the Member States’. The Court referred to
and continued as follows: ‘[Yhose

other treaty provisions suthorizing certain measuras
on from thza principles

provisions cannot, however, be understood to authorise any derogati

of liberty, democracy and resnect for human rignts nd fundaments! freedoms enshrined in
. . i 4 — . . .

Article 6{1) EU 2s a foundation of the Union.”** The measures were held to be invalid.

it goes without saying that a simple reference 10 the principles of ‘human rignis’ i

sufficiently clear to be interpreted and applied by any tribunal, especially when read in the
orms.® But the same €30 D s2id of the

jight of more gatailed applicable numarn Fighis norms. . Sul o ;
principles of ‘democracy’ 2nd ‘the rufe of [aw’. The principle of '‘democracy’ ha
by the £U Court of First lnztance: ™ at its most fupdamenizl, it can be seen as an exnrassion
of Article 3 of Protocol 1 of the European Convantion of Human Rights, which states that the
partizs ‘undertake 1o hold frez alections at reasonable intervals by secret ballot, uncer
conditions which will ensure the fres expression of the cpinion of the people in the choice of

ture’.t As to the 'the rule of law’, in Katabazi the EAC Court held that ‘the
intervention by the armed security 2gents of Uganda fo pravent the execution of a lawtul
Court order violated the principle of the rule of law and consequently contravenad the
Treaty’.'® In sum, each of the principles mentioned in Article 4(c) has been interpreted and
zpplied by tribunals in specific cases, and the jurisorudence of the SADC Tribuinal on thess

matters cannot o2 SEEN ©5 anyining other than routine,

the legisia

te of Riggs v Palmer 115 NY 506 {1889) to demonstrate that a principle could

13 honald Dworkin used the examp
override 2 rule: Low's Empire {Cambridge, MA: Yarvard University Press, 1986), 20.

1) ined Cases C-402/05P and C-415/057, Kodi [2008] 16351, para 303.

15 (n this, see below at Section 3.4.
16 Cace T.222/99, Martinez {1998] ECR 11-3397. The Court held against the applicant, but this was on the facts of
the case, not because the principle of democracy was not capable of objactive determinstion.

7 500 fiatthews (1929) 28 EHRR 361,
¥ potebozi [2007] EAC 3.

10



Indeterminacy of ‘principles’ in Article 4 of the SADC Treaty

A somewhat different objection is that, whatever the ‘nrinciples of human rights, democracy
and the rule of law’ might be capable of meaning in other instruments, the context of Article
4{c) shows that these principles were not, in this case, intended to have legal effect. It is
important to point out that this argument is not based on the ‘bindingness’ of the languzge
used to indicate whether there is an obligation: as mentioned, this language is entirely
hinding. Rather, the argument is that the other ‘principles’ referenced in Article 4 are not
capable of objective determination, and therefore reither are the principles in Article 4{c}.
These are the principles of ‘sovereign equality of all Member States; solidarity, peace and
security; equity, balance and mutual benefit: and peaceful settlernent of disputes’.

There are two responses to this objection. The first is that the argument suffers from & non
sequitur: even if it were ftrue that the other principles were not capable of objective
follow that the principles in Article 4{c) are not capable ot

datermination, it does not
the opposite cleim, that it the

i
-

objective determination. indeed, one might even Imaxke
principles in Article 4{c} are t2 norms, s0 too must be the other norms in Article 4.
But aside from this, it bears noting that, in international law as in national faw, courts and
tribunals never fail to apply norms simply because they are expressed at a level of generality.
Indead, in the South West Africa Ceses, the International Court of Justice had no difficuity in
daciding thet a casa could be heard involving the guestion whether various laws and
regulations promoted the ‘material and moral well-being and the social progress of the
inhabitants’ of a mandated terrii:ory.19 More senerally, it is well established that zn
internationai court or tribunzl will not refuse ta adjudicate by declaring a non figuet ("the law

ju
1]
~
[1%]
=
2.
o
w
s
3\
sl
C

imis,

. 2
is unclear').™

Thus, while it is not necessarily possible to statz what ‘human rights’, ‘democracy’ cr ‘the
rule of law’ might mean in the abstract, this does not mean that these norms cannot be
interpreted and appiled in zny given case. In sum, there is no rezson to coubt the
correctness of the rulings in Campbell and Gondo thzt Article 4{c) of the SADC Treaty
constitutes an obligation binding on the SADC Member States.

Relavance of Kéita and Kotabuzf

it has been suggested that the foregoing conclusions are contradictad by the cases of Kéito
in the ECOWAS Court and Kotabazi in the EAC Court. However, for different reasons, this is
not the case. In Kéito, the ECOWAS Court declined to exercise jurisdiction over a matter
becausa the matter had already come before a national court.”! This ruling, which is in 2ny
case of dubicus meri't,‘?2 is inapplicable to the SADC Tribunal, where it is clear, inter olia, from

13 south West Africa Cases (Ethiopia/South Africa; Liberia/South Africa) (Preliminary Objections) [1962] 1C) Rep
219, See also Judge Jessup (Sep Op), 428-9; but contro Judgss Spender and Fitzmaurice {Joint Diss Op}, 465-7.
2 43 | auterpacht, ‘Some Observations on the Prohibition of “Nen Liquet” and the Completeness of the Law’ in
EM van Asheck et al (eds), Symbolae Verzijl (The Hague: Nijhoff, 1958), 196-221.

* wsita, ECOWAS Case No ECW/CCI/PP/05/06, unreported, 22 Mar 2007, para 30,

see Solomon Ebobrah, ‘Litigating Human Rights Before Sub-Regional Courts in Africa: Prospects

2 £or criticism,
and Challenges’ (2009) 17 African taurnal of Intarnational and Comparative Lsw 79, 99-100 and "Critical lssues
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dies, that jurisdiction exists in these cases. Kéita is

the rule on exhaustion of local reme
is relevant, but its

therefore irrelevant to the question at issue. Katabozi, by contrast,
meaning is not what has been claimed.® This case concernad two articles concerning the
jurisdiction of the EAC Court. Article 27{1) stated that ‘t}Jhe Court shall initially have
surisdiction over the interpretation and application of this Treaty’, while Article 27(2), which
has no counterpart in the SADC Treaty or SADC Tribunal Protocol, stated that ‘Tt]he Court
chall have such other original, appellate, human rights and other jurisdiction as will he
determined by the Council at a suitable subsequent dzte. To this end, the Partner States
shalt conclude & protocol to operationalise the extended jurisdiction.” The EAC Court held
that despite its pienary grant of jurisdiction in Article 27(1), the effect of Article 27(2) was
that it lacked jurisdiction with respect to human rights until the conclusion of the protocol
foreseen in that provision.24 However, the Court also held that it had jurisdiction with
respect to the principle of the rule of law, referred to in the Treaty, and not covered by the
exclusion in Article 27(2) of the EAC Treaty.”” In other words, Katabozi dgoes not undermine

Cemphell; to the contrary, it supporis i.

i

i, Article 6{2) of the SADC Treaty

Article 6(2) of the SADC Treaty is anothar provision on human rignts, It states:

S

SADC znd Member States shall net discriminate against any o
a

gander, raligion, political views, race, ethnic arigin, culiir

ay of reading this as anything but as a fully effective obligation
+ decades of international jurisprudence on the point — well
nzl to this effect in Cempbell cannot be

There is simply no plausible w
in its own express and — &t
understood terms. The rufing of the SADC Tribu
faulted.

=i

H =3 ~ ER T —
Hi. Article 5{1) of the SADL Treaty

The case of Article 6{(1) of the SADC Treaty, applied by the SADC Tribunal in Gondo, is more

parieay

. B g = . .
comphcated.2 This provision staies:

Member States undertake to adopt adequate measuras to promotie the zchisvament
of the objectives of SADC, and shall refrain from taking
jeapardise the sustenance of its principles, the achievement
implementation of the provisions of this Tresty.

ny measure likely 1o

z
of its objeciives and the

As with Article 4(c), the language used in this provision is that of binding obligations:
Member States inter afia ‘shall refrain’ from taking certain measures. However, the difficulty

in the Human Rights Mandate of the ECOWAS Court of Justice’ {2010} 54 Journal of African Lew 1, 14-15
{referring to this s an ‘ostrich approach’).

B potabazi, above at n 18,

* ibid, =t 15.

% ibid, st 16 ff.

¥ Gondo, aboveatn 4.

IIEDFIER )



is determining whether these measures are sufficiently well defined to be capable of
objective determination, and therefere justiciable. The prohibited measures are, firstly,
those that are ‘likely to jeonardise the sustenance of [SADC's) principles’; second, those that
are likely to jeopardise the achievement of [SADC's] objectives, and thirdly those that are
likely to jeopardise the implementation of the provisions of [the SADC] Treaty’,

As mentioned, courts will not decline to hear a case on the basis that norms are expressed at
a level of generality. At the same time, it may be difficult for a plaintiit to demonstrate that a
measure is jeopardising the achievement of some of SADC’s objectives, such as, for exa mple,
‘promotling} self-sustaining development on the basis of collective self-reliance, and the
interdependence of Member States’ (Article 5{1)(d)). More specifically, insofar as Article 6(1)
references the principles in Article 4(c), this provision establishes a clear benchmark capable
of objective determination. Whether it can be demonstrated that any given mezsure ‘s
likely to jeopardize the sustenance’ of these principles is another matter, but it is certainly
possible, and the finding on this point in Gondo appears bevond rearoach.

v, Other SADC Protocois and instrurnents

A number of the SADC instruments deai with human rights, most obviously the Protocol on

aalth, and the Cherter of

Gender and Development (not yet in forca), the Protocol on Health,

Fundamental Social Rights in SADC, but also others. These may not 2ll be applicable to zlf
ADC Member Stetes, nor of the same legel status. However, to the extznt that they zrs

applicable (on which see the next section), they constitute relevant context for the

intzrpretation of the core reverences to human rights in Article 4(c), Article 6{1) and Article

6(2} of the SADC Treaty.

oty

1N

v. Implications of 2 spaciic referemce to 2 human Hzhts instrum
g

Respondents to this study have difiered on whether it would be desirable for s specific
reference to be made to & human righis instrument, so thzt more definition czn be given to
the human rights provisions of the SADC Treaty. Some argue in favour, on the grounds of
precision, while others consider this unnecessary, on the grounds that the interpretation of a

treaty norm is a judicial and net an executive function,

It may be obsarved that, if the proposal is to make a reference to insiruments that are
airzady binding on all SADC Member States, such as the Internationat Covenant on Civil and
Political Rights or the African Charter on Human and Peoples’ Rights (ACHPR),Z]r there is
nothing to be gained by including such a reference, insofar as cases involving the Member
States are concerned. Such instruments are already relevant context for the interpretation

?? ICCPR; ACHPR: Angola (10 Jan 1992; 8 Oct 1290); Botswana (8 Sep 2000; 22 Jul 1986); DRC (1 Nov 1976; 28
Jul 1987}; Lesotho (S Sep 1992; 27 Feb 1292); Madagascar (21 Jun 1971; 19 Mar 1992); Malawi (22 Dec 1993;
23 Feb 1290); Mauritius {12 Dec 1973; 1 Jul 1922); Mozambique {21 Jul 1993; 7 Mar 1990); Namibia {28 Nov
1954; 16 Sep 1992); Seychelles (5 May 1292; 30 Apr 1292); South Africa (10 Dec 1898; 9 jul 1996); Swaziland

(26 Mar 2004; 9 Oct 1595); Tanzania {11 Jun 1576; 5 Mar 1984); Zembiz (10 Apr 1954; 2 Feb 1984); Zimbabwe
(13 May 1991; 12 Jun 1986): btto://treaties.un.crz/doc/Publicstion/MTDSG/Volume%20!/Chaoter% 201 /iv-
4.en.odf and htio://www.achor.cre/enelish/retifications/ratification airican®20charter. pdf.
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of the norms set out in the SADC Treaty. This follows from the customary rule reflected in
article 31 of the Vienna Convention on the Law of Treaties, according to which a tribunal is
required to interpret treaty norms in light of their ordinary meaning and context, taking into
account ‘relevant ruies of international law applicable in tha relations between the
parties’.zs in addition, as will be discussed further below, the SADC Tribunal has the power
under Article 21i{b} of the SADC Tribunal Protocol, to ‘develop its own Community
jurisprudence having regard to applicable treaties, general principles and rules of public
international law and any rules and principies of the law of Member States’. In sum, these
human rights instruments, and no doubt others as well, are in this way already de jocto

incorporated into the SADC Treaty.

it is of course true that there may he some lagal effect to the addition of a reference to an

instrumant, or to specific norms, which are not binding on alt SADC Member States, There is
na legaiobstacle to doing sa. The problem in this respect ic different: it seems inzppropriate
that a3 SADC Miember State that ic not already bound by such norms directly should agree to
be bound by these norms indirectly by incorporating them into the SADC Traaty.’

Ohservation 3

The SADC Tribunal has the power to interpret the SADC Treaty in light of human rights
treaties binding on the SADC ffamber States, and to this extent thare is nothing fo be

gained by amending the SADC Treaty to include 2 r=ference to any such human rights

treaties.

% the ‘paries’, for this purpose, may be taken to mean the parties to the SADC Treaety.
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6{5) of the SADC Trealy in a more limited way would be to render Rule 7

3.4 SADClawas national law

Article 6(5) of the SADC Treaty imposas a particutar ohligation on SADC Member States. It

provioes that:
Miember States shall take 21| necassary steps to accord this Treaty the force of national

law,

n obligation on Member States to ensure that the norms in the SADC

This amounts to a
he same way as national norms.

Treaty are enforceable in the domestic fegal order in t
Nonetheless, it raises a number of further issues.

i, WNorms capahle of being enforcad at the domestic [evel

plies only to norms

In the first plzce, it must be noted that, necessarily, this obligation appt
e EU lzw, where this

5
capable of being enforced in a domestic legal system. Taking as 2 guid
issue has been the subject of a decades-long jurisprudence, it may he szid that these norms
are those thst are unconditional and precise, and not requiring any further legislative or

s . et 2
administrative implementation. £
ii. Norms in the SADC ‘Treaty’

A further question concerns the meaning of the SADC ‘Treaty’ which must be given the forca
of national law under Articte 6(5). Articla 1 of the SADC Treaty definas the “Treaty’ es ‘this
Treaty establishing SADC and includes any amendment hereto’. It is open 1o guestion
whether the other SADC norms over which the Tribunal exercises jurisaiction unger Article
14{b) of the SADC Tribunal Protocol {which includes Protocols, other instruments adopted by
s4DC, and the acts of SADC institutions} are also to be given the force of national law.

Howevar, there is an gnswer in fuie 75 of the Rulss of Procedure, which expancs on the
preliminary rulings procedure, and which is an integral part of the SADC Trezty.”’ By
definition, the prefiminary rulings procedure is restrictad to SADC norms that have the force
of national law, which is to say, those referred to in Aricle 6(5) of the SADC Treaty. It is in
this respect relevant that Rule 75 statas that the preliminary rulings procedure applies to
‘question[s] concarning the application or interpretation of the Treaty or its Protocols,
directives and decisians of the Cornmunity or its Institutions’. To read the referance in Article
5 largely redundant:

such an interpretation must be rejected.

 The laading case is Case C-26/62, Van Gend en Loos [1963) ECR 1.
an integral part of the SADC Tribunal Protocal {by Articie 23 of the

2 The SADC Tribunal Rules of Procedure are
Articie 16(2) of the SADC Treaty).

Protocol), and therefore also an integral part of the SADC Treaty {by
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